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T HE AUTHOR. 


To the READER. 


TO arrange and digeſt the Law on the Quantity 

of Eſtates, and by this means to aſſiſt young 
Gentlemen on the Commencement of their Studies, 
and facilitate their Progreſs, is the avowed Deſign of 
this Publication.—It is the production of a young 
Man, who, young as he is, and weighty as the 
objection to a peruſal of his book may be on that 
account, can with confidence affirm, that he has 
ſtudied to ſupply by induſtry and application, what 


he wants in age and maturity of judgment. 


Whatever may be the fate of his Book, the 
Author will cheerfully ſubmit to it; and to the 
opinion of thoſe Gentlemen of the Profeſſion who 
are diſtinguiſhed for their ſuperior abilities, and the 
liberality of their conduct, he will readily ſubſcribe : 

For 
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For he would not be underſtood to arrogate any merit 
from the execution of the work, or flatter himſelf 
that it has any excellence to recommend it.— The 
method and the arrangement are wholly new: the 
ſubject is of importance, and the attempt has by thoſe 
who are beſt acquainted with the difficulties of a 
writer on legal topics, been deemed arduous. Indeed 
ſo arduous has the taſł been thought, that no attempt 
has been made to the extent of this Eſſay; and, with- 
out the leaſt danger of contradiction, it may be 
aſſerted, that there is no one book in which the 
ſubject collectively has received a full diſcuſſion and 
a ſyſtematical arrangement. Theſe confiderations 


unite to operate on the mind of the Author to raiſe 


in him a diſtruſt of ſucceſs. 


To complete this Volume, imperfect as it will 
be found, much labor, and more reflection, and ſome 


practical knowledge were required ; and by thoſe 


only, who, from experience, know the difficulties to 


be 


( = ) 


be encountered by a writer on a ſubject of Law ſo 
extenſive as that which this Volume embraces, can 
an adequate judgment be formed of the pains which 


have been taken. 


The Caſes from the preſent time up to the be- 
ginning of the reign of Edward the Third, a period 
of about 400 years, have been occaſionally conſulted 
in the books in which they are reported at Jarge ; and 
in a variety of inſtances the law is ſtated from the 
moſt antient of theſe books; and rules of conſtruction, 
framed from a great number of particular cafes, are 


now, for the firſt time, propoſed. 


Though this Effay ſhall not prove to be of any 
aſſiſtance to thoſe for whole uſe it is intended, it is 
hoped that it will be allowed, that diſputable points 
are fairly ſtated, and that, as to theſe points, the 
Reader is always cautioned againſt the danger of falling 


into error. 


To 


vi 3 


To enter fully into a detail of all the motives by 
which the Author was actuated in compiling the Eſſay 
contained in this Volume, would be to trouble his 


Readers unneceſſarily; and to deſcend to particulars 


of what he has endeavoured to do, would, in all pro- 
bability, be to ſhew by his own admiſſion, how much 
he has failed in the attempt. 15 
Some inaccuracies of expreſſion, and errors in 
punctuation, which aroſe from want of ſufficient lei- 
ſure to attend to the correction of the preſs, and will 
be found principally in the four - firſt Chapters, in- 
cluding the Introduction, will be corrected in the next 
edition, ſhould the Author be encouraged to hope that 
a ſecond impreſſion will be acceptable; and to that 
q edition a full and comprehenſive Index, with an 
alphabetical Table of the Caſes, will be added. 


[ ASHBURTON, 


ft of July, 1791. 


Jntroduttory 


Jntroductory Chapter. 


(Y- the various Branches of the Law, there 
is none of equal impaxtance to a free and 


commercial people with the one which relates to 


Property. When the great object of purſuit is 


the attainment of eaſy circumſtances in point of 


Fortune, the ſecurity of that Fortune cannot but 
be a ſubject of primary Conſideration; and, in 
whatever ſituation of life any man is placed, he 
is intereſted, and materially ſo, in the Laws which 
relate to Property, and define the rules, by which 
it ſhall be modified. 


In one point of view or another, theſe Laws 


are the concern of every man; every man has 


ſomething to gain or ſomething to loſe: and it 
ſhould be remembered, that thoſe on whoſe ex- 
perience we may rely, have taught us, that 
Major hæreditas venit unicuique noſtrum a jure 
et legibus, quam a parentibus.“ | 


Since then theſe laws are of this great impor- 
ance, it will be readily acknowledged, that too 
B much 
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Jntroduftory Chapter. 


much attention cannot be beſtowed in cultivating 
and explaining them, and diffuſing the know. 
ledge of their principles as widely as poſſible. 


The nice and ſubtle diſtinctions with which 


the laws of property abound, have been deemed 


Virgil. 


ſufficient to deter young men from entering on 


the purſuit, and praſecuting their ſtudies with 


chearfulneſs. The difficulty of comprehending the 
reaſon and the ſcope of the Rules of Property, on 
the commencement of his ſtudies, may occaſion to 
every perſon ſome difficulties, and lay him under 
ſome embaraſiments. The beſt advice that can be 
given to him, or that he can addreſs to himſelf, 
is © Ne cede malis ſed contra audentior ito.” 


Till within a few years, the knowledge of 
this branch of the law had received a very mo- 
derate ſhare of attention, in a ſcientific view.— 
The Rules of Property were ſcattered in books on 


the ſubject of the law in general, The Kknow- 


ledge of theſe rules was not to be acquired with 
eaſe; and the neceſſity which the ſtudent was 


under of thinking and judging for himſelf, muſt 
have raiſed in him much perplexity and confu- 
ſion of mind, when, out of many diſagreeing 


opinions, 


Introduſtory Chapter, 


opinions, equally ſpecious, he was to collect the 


better one; and when, from an infinite number of 
particular caſes, it was incumbent on him to pro- 
poſe to himſelf a general rule, and to mark the 
caſes which were beyond or beſide the reaſon of 
the rule, which he could only do by diſcriminating 
the very minute circumſtances, by which thoſe 
caſes, which were within the reaſon of the rule, 
were to be diſtinguiſhed from thoſe which were 
beyond or befide that reaſon. 


Whoever will trouble himſelf to trace the de- 
ciſions of the Courts on any general head of the 
law, with a view to its hiſtory, will obſerve, that 
at different periods and under different Judges, 
and ſometimes under the ſame Judges, the ſame 
queſtion on fimilar caſes has received different 
determinations: hence in part aroſe the difficulty 
of ſtudying the law. By ſucceſſive determinations, 
however, the laws have been formed into a fine and 
artificial fyſtem, full of unſeen connexions and nice 
dependencies, into a ſyſtem which has reaſon and 
good OE for its baſis. 


Of late years many learned and valuable tracts 
have fully and claborately explained ſeveral parts 
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Jntrodultory Chapter. 


of the law which were deemed the moſt abſtruſe 


and involved in the greateſt confuſion from con- 
trariety of deciſions. The favourable reception 


which the profeſſion have given to every endea- 


vour to render the law more perſpicuous, or the 
ſtudy of it leſs difficult, has tempted the author of 
the following ſheets to throw his obſervations into 


an Eſſay on the ſubject to which they relate. 


To propoſe the Rules of Property fully and 
with accuracy; to ſhew their object and extent, 


and introduce with judgement the caſes which 


form exceptions to the rules, requires the labour 
of a ſeries of years and the experience of age 
matured in the ſtudy. To theſe qualifications the 


preſent author has no pretenſions.—As a young— 


a very young—man, he writes for thoſe who are 
{till younger than himſelf, with a view to pro- 
pound to them thoſe rules, and explain thoſe 
caſes relating to the ſubjects of the preſent Treatiſe, 
which appear to him of the moſt conſequence to 
be underſtood in the more early part of life. 


The Rules of Property relating to the quan- 
tity of eſtates or the time of their continuance, 


and their ſeveral ſorts according to their qualities, 
ſo 
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ſo far as the quality of an eſtate marks the period 
of its duration, and the words by which the 
quantity of eſtates may be aſcertained, are the 
ſubject of this Treatiſe. 


Land, in its ſeveral ſpecies, and intereſts 
ariſing or iſſuing out of, and being collateral to, 
Land, and perſonal duties and privileges, are the 
ſubjects of property in which eſtates are to be had. 


Theſe Articles of Property are generally di- 


vided into 
I. Lands, 


2. Tenements, 
3. Hereditaments. ; 
And this diviſion will be adopted without any 
queſtion on 1ts accuracy, or propriety. 


Land comprehends all external and terreſtrial 
Subjects which are the object of Senſation, and 
admit of manual Occupation, and, in their nature, 
are permanent and immoveable: Thus a Houſe, 
a Garden, an Orchard, a Field, &c. is Land. 


A Tenement comprizes every thing that may 
be holden ſo as to create a Tenancy in the feudal 
ſenſe of the word. In this ſenſe land 1s a tene- 
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Introdultory Chapter. 


ment, becauſe all land i is in reality, or, in fiction, 
according to the language of our ſyſtem of tenures, 


: la, 2 b, held mediately or immediately of the Crown. So 
rig 


hag } D. alſo a rent charge or common of paſture, both of 
om AW. 


112. which are collateral to the land itſelf, is a tene- 


ment; for, according to the law of tenures, a rent 
charge is held of the owner of the land; as is alſo 
1 Inſt. 122 a. 


26 Eliz. 5 the right of depaſturing cattle on the ſoil of ano- 
ite an - . . | 
Shirland. ther, in common with him, which is the benefit 


ariſing from common of paſture. 


Noy on Ten. An Hexeditament extends to every thing 
155 which may be taken in Hereditary Succeſſion. In 
this ſenſe it is underſtood to include all lands and 
tenements, and all perſonal duties, as an annuity 

a 5 2 8 corrody, and perſonal privileges as to be an al- 
moner, &c. in which there is an eſtate of inhe- 

ritance. Lands are the ſubject of hereditary 

gen Les. ſucceſſion; and ſo are tenements and perſonal 
duties and privileges, when from the nature of 
the eſtate for which they are granted, they are to 


be tranſmitted by that means. 


Theſe Subjects of Property are again divided into, 
| I. Things lying in Livery, 
2. . Things lying in Grant. 


Things 


| 


Jntroduittory Chapter. 


Things are ſaid to be lying in livery when the 
perſon who has the firſt eſtate of freehold has the 
poſſeſſion of land in reſpect of this eſtate; be- 
cauſe by the common law theſe things were pro- 
perly and generally conveyed by livery of ſeiſin. 


Things are then ſaid to be lying in grant when 
any perſon has any tenement or hereditament not 
Being land for any eſtate, or land for an eſtate of 
freehold which does not intitle him to the poſ- 
ſeſſion: and theſe things are ſaid to lie in grant, 
becauſe a grant, as diſtinguiſhed from a feoffment 
which is to be perfected by livery of ſeiſin, is a 
proper mode of aſſurance for conveying — of 
this deſcription. 


Land is both a tenement and hereditament, 
and a tenement may be an hereditament ; but a 
tenement and land may be diſtinct things, and 
an hereditament (for inſtance an annuity) may be 
neither land or tenement. 


Hereditaments are diſtributed into, 
1. Corporeal, 


2. Incorporeal, 


-D4" | Land, 
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: Jntroduftory Chapter. 


Land, in all its ſpecies, is a corporeal hereditament; 
but an dale in land is an incorporeal hereditament. 


All tenements and hereditaments which are 
not land are incor portal hereditaments, though as 
to tenements they are of things which iſſue out 
of, and are collateral to land, as rents, com- 
mons, &c. 14155 


Incorporeal hereditaments being nnen 
are ſaid to lie 

1. In prender, as commons, 

2. In render, as rents. 
Hereditaments of this ſort are denominated from 
the manner in which the right they confer is to 
be exerciſed or enjoyed. 


The right of common of paſture gives the 
privilege of taking the herbage of the ſoil by the 
mouth of cattle; and becauſe this right conſiſts 
in taking, the thing is ſaid to lie in prender. 


The right of having a rent makes it incumbent 
on ſome one to render money or ſome valuable 
article or ſtipulated ſervice, at ſtated times; and 
becauſe the thing which in this caſe is the ſubject 

of 


Jntroduitory Chapter. 
of property is to be rendered, it is faid to lie in 


render. 


Land is always ſubſtantially the ſame, though 
at different times, according to the purpoſe to 
which it is appropriated, it may have different 
denominations. It has always exiſtence, and the 
eſtate which is had in it at this day, has, in point 
of title, been had in it from the moſt remote pe- 
riod of time, and will-continue for ever. 


Intereſts, collateral to, and iſſuing out of land, 
owe their creation to the time at which they were 
firſt granted , and theſe intereſts may be, and are, 
created every day. They may alſo be extinguiſhed. 
The origin of the eſtates or Times for which theſe 


intereſts are granted, is to be referred to the time 


at which they are created, that being the period 
of their firſt commencement, And when the 
intereſt is extinguiſhed, the eſtate which was had 
in the intereſt is alſo extinct as a neceſſary conſe- 
quence; for that. there is nothing in which an 
eſtate may be had. 


| Hence the diviſion of incorporeal Heredita- 
ments, with reference to every grant thereof, into 
1. Intereſts, 
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Property in which he has the intereſt in queſtion. 


Introduſtory Chaptex. 


1. Intereſts created de novo, 
2. Intereſts already created. 


An Intereſt is then ſaid to be created de n 
when it is granted, and the time of Continuance 
marked by the ſame inſtrument. On the contrary, 
an Intereſt is ſaid to be alrcady exiſting, when it 
is created, and the time of continuance granted; 
at one time, and the ſame Intereſt is granted, or 
transferred, for all the time, or ſome particular 
portion of it, at ſome future Period. 


The Intereft that any one has in lands, or any 


other ſubject of Property, is denominated bi 


e/late, to which ſome other term or expreſſion 
muſt be added, when the time of its Continuance, 
or the manner in which it is held, is to be deſcribed. 


Hy the Eſtate of any one is to be underſtood 
the fituation in which he ſtands with regard to the 


} 


An eſtate gives the right of enjoyment at pre- 


ſent or in future. This Right may be interrupted 


as to the poſſeſſion and eſtate; and aſter ſuch 
interruption the eſtate is turned to a Right, and 
ee the 


the 


Introduſtory Chapter. 
the perſon whoſe poſſeſſion or eſtate is affected 
by it has 0 eftate, but the Right to an Eftale; 
which eſtate he can only reſtore by entry or 
action. 


The time for which the right of enjoyment is 


to continue, forms the quantity. of the eſtate; and 


the manner in. which that enjoyment 1s to be had 
is denominated 7he quality of the eftate. 


There is ſo near a relation, in many inſtances, 
between the quantity and quality of an eſtate, that 
the quality is, in theſe inſtances, the meaſure of 
the quantity. | 


Eſtates with reſpect to their qualities, ſo far 
as their qualities have any relation to the quantity 
of eſtates or times of enjoyment or continuance; 
and the manner and time of enjoyment may be 
arranged, 

1. As to their general qualities, into eſtates 
1. Of freehold, 
2. Not of freehold. 
2. As to their extent, —into eſtates, 
1. General, 
2, Qualified, 


3. Particular. ä 
3. As 


1 Inſt. 345, 
b. 


Noy on Ten. 
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Jntroduttory Chapter. 


3- As to the certainty of their giving the Right 
| of Enjoyment,—into Eſtates, 
I. Veſted, 
2. Contingent— 
or, as they are otherwiſe denominated, into o Eſtates 
1. Executed, 
2. Executory. 
4. As to the time, at which they are to confer 
the right of Enjoyment, either at preſent or in 
future, into Eſtates 
1. In poſſeſſion, 
2. In remainder, 
3. In reverſion. 


And eſtates of this deſcription, with reſpect to 


the relative ſituation they bear to one another, and 
in contradiſtinction to each other, are ſaid to be 
I Preceding, 7 
I Expectant or depending, 
1 e 
' LImmediate, 
Original or primitive, 
3 1 original or derivative. 
5. As to the manner in which that Enjoyment 
is to be— 
In regard to the Certainty of Con- 
tinuance into Eſtates, | 


1. Abſolute, 


1 


1 


te, 


1. Abſolute, "oF 


2. Determinable, 
3. Conditional. 


2. In regard to the Connexion of the Tenants, 


as bs one ſolely, or by ſeveral, into Eſtates— 
1. By one ſeparatel-, 
2. By ſeveral together. 


And eſtates, with reſpect to the connexion of the 


tenants, as giving the right to ſeveral together, 
are faid to be, 
1. By i intireties, 
2. In jointenancy, 
3. In coparcenary, 
4. In common. 
And laſtly, as to the Mode by which they are 
created, limited, or transferred—into Eſtates, 
I. By limitation of the legal Eſtate, 
2. By limitation of Uſe, 
3. By reſulting Uſe, 
4. By limitation of Truſt, 
5. By implication of Law. 


Such is the nature, and ſuch is the diviſion of 


eſtates: and, as the terms, by which theſe eſtates 
are diſtinguiſhed, will frequently occur, in the 
courſe of this Treatiſe, an explanation of them 
Will be given, 
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Introduſtory Chapter. 

And as to eſtates, ſome are denominated from 
the quantity of intereſt, in point of time, which 
they comprize; others from the modes by which 
they are raiſed, the manner in which they are 


taken, or the terms upon which they are held. 


of | 
The quantity of time which is comprized in 


any eſtate, and the quality of that eftate ariſe from 
a limitation, a condition—or proviſo in the na- 


ture of a condition. 


A Limitation, whether it be by the expreſs 
words of the party, or the conſtruction of law, 
circumſcribes the continuance of time for which 


the land is to be enjoyed; and by poſitive and 


certain terms, or by referring to ſome event which 
poſſibly may happen, marks the period at which 
the time of enjoyment ſhall end. 


The time of Limitation or Continuance, 1s 
marked by a variety of means; ſometimes by the 
perſons by whom the eſtate is to be enjoyed, at 
other times by a certain definite period, or till 
ſome event which, though uncertain as to the time 


at which it will happen, muſt happen or become 
impoſſible in ſome caſes, within the period of a 
. liſe; 
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life, in others, within an indefinite period ; and 
ſometimes by more than one of theſe means. 


In limitations of the fee ſimple, for a qua- 
lified fee, or in tail, the quantity of the eſtate 
conveyed, is to be marked, in the firſt caſe by the 
word beirs generally, without any qualification; 


and in the ſecond and third caſes by the word 


heirs, and ſuch other words of deſignation as are 


proper and adapted to deſcribe the particular ſort 
of heirs that are to ſucceed to the fee in the one 


caſe, and to the intail in the other as to a man 
and his heirs of the part of his father, or to a 
man and his heirs of his body generally, or to 
ſome of them in particular. 


On limiting the fee-ſimple, it is uſual to add 


the word forever, to expreſs more clearly the quan- 
tity of the eftate conveyed. This addition is not 


neceſſary-—however it is proper. The word is 


merely of declaration—and not of limitation, 


Always on limitations of determinable fees, 


and generally on limitations of particular eſtates ; 


je time of enjoyment is marked by the expreſs 
mention of the period to which the eſtates they 
are 


3 


1 | | are to paſs ſhall extend, or the events beyond 
| | which they ſhall not continue. Thus in convey. 
[ Rl ances of determinable fees, the limitation is to be 
1 made to a man and his heirs during ſo long time a; 
* a tree ball fland, and of eſtates for life to a man 
| : | during the lifetime of himſelf, and of eſtates for years 
itt for a certain time, as from one day in one year #4 
if 1 another, or the ſame day, in another year, or for 
} | any other given ſpace of time. 

it 

it When a limitation is made to a man general) 


without expreſſing for what time he is to have the 
land, or by whom it is to be enjoyed, he will have 
either an eſtate at will, or an eſtate for life; unleſ 


. : wid... - 2 


f 
15 the perſon making the limitation has a term fir 
4 Bac. Abr. 8 3 1 
* Shes: Touch ere, in which caſe the land will paſs for * the 
[T3 110. eſtate. On a grant to the perſon generally without 
42 the limitation of any eſtate, he will have either an 
| | 


eſtate at will or for life, according to the cere- 
monies which ſhall be obſerved in perfecting the 
aſſurance by which the limitation is made. If 
the ceremonies proper to the creating or paſſing 
an eſtate for life are obſerved, the perſon will have 
an eſtate for life ; but if the aſſurance containing 
the limitation is not followed up by theſe cere. 
monies, he will have an eſtate at will. 
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It has been propoſed, that a Limitation to a 
Man and his heirs paſles an Eſtate in Fee, and that 
the mention of the Perſons by whom the eſtate 
ſhall be taken (viz. the Heirs) marks the quantity 
of the intereſt which is conveyed. Ir is therefore 


to be noticed, that a limitation which extends a 


grant to the Executors will not, in any caſe, enlarge 


the eſtate. The eſtate will be of the ſame quan- 
tity, notwithſtanding the Executors are named, as 


if no mention had been made of them. To ſuffer 


the Executors to enjoy the land, or the Perſon to 


hom it is given to have the ſame indefinitely, in 


reſpect of a nomination of the Executors, and the 
Executors muſt have it indefinitely if they have 
it at all, merely becauſe they are named, would be 
to give an eſtate in perpetuity which the Execu- 


tors cannot take; and conſequently the Perſon to 


whom the limitation is made, cannot tranſmit to 
them. 


It is further to be obſerved, that though a li- 


1 Rep. 140, 


mitation to a man and his heirs generally paſſes an Chudleigh's 
| x | Caſe. -- 
eſtate in fee, the continuance of the eſtate may be Infra 139. 


circumſcribed by words which ſhew for what 


length of time the land is to be held, as for the 
life of ſome particular perſon, Sc. 
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Vit OE” 1 

. i 8 There is another diſtinction. When there is 
$8 Dr. tud. a ; F | 1 
11 ch. 24. a gift to a man and his heirs for years, the limi- 

5 i | 10 Rep. 87. - | 1 : 

1 tation paſſes an eſtate for years only, it appearing 
1 to be the meaning of the parties to paſs an eſtate 
4 of that deſcription, as is evident from the expreſs 
4.18 | 

4 mention of the time for which the eſtate is to 
1 . A 3 . 1 
„ x Eq. c. Abr. Continue. The limitation to the Heirs availeth 
1 nothing in their favour; but the Executors ſhall 
Moor 772. | | 


10 Rep. 78, have the term upon the death of the perſon to 


Lovie's 
Caſe. 


whom it is limited. A Deviſe to a man and his 
heirs males for years has been held to paſs an Eſtate 
Tail to comply with the Intention of the Teſtator. 
Limitations are of ſeveral. ſorts : 
1. As to the terms upon which they are to. 
give the right of enjoyment, they are 
Abſolute, 
Conditional. 
2. As to the terms upon which the eſtate 1s 
to be held; they are | : 
Direct, : 
Collateral. 


An abſolute Limitation names a day, a time, 
or an event for the commencement of the Eflate, which 


will cer/ainly happen. 


A conditional Limitation makes it neceſſary 
that ſome Act ſhall be done, or that ſome Event, 
which 
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which wall not certainly happen, ſhall take place, 
before a Right to preſent, - or future enjoyment, 
ſhall ariſe. 


A dizet Limitation marks the duration of 
time by the life of a Perſon—by the continuance 
of Heirs—by a ſpace of time; making the death 
| of the perſon in the firſt caſe, the continuance of 
Heirs in the ſecond, and the"length of the given 
{ ſpace in the third, the boundary of the nee or 
| the period of duration. 


A collatezal Limitation, at the ſame time 
that it gives an intereſt which may have conti- 
nuance for one of the times, in a direct limitation 
may, on the riſe of ſome event, which it deſcribes, 
put an end to the right of haying the land for the 
continuance of that time. Thus a limitation to 
a man and his heirs, tenants of the manor of 
dale—to a woman during widowhood—to C. till 
the return of B. from Rome—or to D. for 21 
years, if A. ſhall ſa long live —as it marks ſome 
e, event for the determination of the eſtate, which 
h is collateral to the time of its continuance, ſo far 
as the time of continuance depends upon the 
clauſe of direct limitation, it is ſaid to be a colla- 

C 2 teral 
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Yelv. 150, 
Peele, and 
Nedham. 
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teral limitation. The circumſtance that A. and 
his heirs ſhall be tenants of the manor of dale, 
is collateral to the continuance of the eſtate under 
the limitation to him and his heirs, for A. may be 


alive, and may have heirs without a tenancy of the 


manor of dale. So a woman may live though 
ſhe does not continue a widow; and the event of 
the return of B. from Rome will not affect the 
- continuance of the life of C. and though A. ſhall 
die, his death will neither lengthen or protract 


the ſpace of time, which is in 21 years. Yet as 
theſe eſtates may have continuance to the end of 


one time under the clauſe of limitation, fo far as 


it is direct, and may be determined in the interim, 
by ſomewhat collateral to that time, theſe additional 
clauſes give the eſtate a determinable quality, and 
from this circumſtance have their denomination, 
Under limitations with collateral determinations, 
as in the caſe propoſed of a limitation to a man 
and his heirs tenants of the manor of dale, if the 
perſon to whom this limitation is made departs 
with the tenancy for any time, how ſhort ſoever it 
be, though he afterwards reſumes it ; yet his eſtate 
ſhall determine, and never revive to be enjoyed 
under the firſt limitation. 


According 
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According to Anderſon and Rhodes, however, 
there is a difference between an interruption of the 
time by the act of the party, and the act of God; 
in the one caſe, as where there is a limitation to a 
man and his Heirs, tenants of the manor of dale, 
the eſtate determines never to revive ;—in the 
other, as where there is a limitation to a man and 
his Heirs, ſo long as A. B. ſhall have iſſue of his Leon. _ 
body—if there is the birth of a child ſubſequent 
to the death of a parent, the birth of ſuch child 
ſhall have relation to the death of the parent, and 
in conſideration of law, the eſtate ſhall have had 
continuance in the mean time. 


A Condition has its Effect, in defeating the 
Eftate, before the End of the Time, to which it 
may continue, under the Limitation. 


an Between a Limitation and a Condition, there i is 
che this difference: — 

Its 

rit A Limitation marks the utmoſt Time of Con- 
ate ¶ tinuance. A Condition marks ſome Event, which, 
yed I if it happen, in the Courſe of that Time, is to 


defeat the Eſtate.— 


ling ST C4 15 Thus 


22 


Cro. Car, 


event that marks the Time of Continuance, ſuch 
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Thus A. gives Land to B. for 20 Years. In 

this caſe the Eſtate may endure to the end of that 
period, ſo that it may be fully compleated. The 
ſpace of 20 Years is the Period, for which the 
Eſtate is to continue, and the Words appointing 
this to be the Time of Continuance, are called 
the Limitation, from their aſcertaining the Boun- 
dary of the Eſtate But if a Clauſe introduced 
by, and concluding in, words of Condition is added, 
that if ſomewhat ſhall be done, or omitted, by 
either of the parties, or by any other perſon in 
the mean time - that then the term of 20 Years 
fhall ceaſe and be void; this is a clauſe of Condi- 
tion, and, on the riſe of the Event, on which the 


Term is to ceaſe, or be avoided, and a purſuit of 
Title by Entry or Claim, the Condition will put an 
end to the Eſtate of the perſon to whom the 
Limitation is made, and of all perſons claiming 
under him, though the period to which it was 


extended in its Limitation is not yet arrived. 


The properties, the nature, and effect, of a 
Limitation and Condition are ſo very different, 
that if a Condition is annexed to the Limitation 
of an Eſtate, with a view to defeat it, in the ſam? 


Condition 


— | 


© WH © — 
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Condition will be rejected as repugnant and in- 
conſiſtent. 


A Condition and a collateral Limitation, are, 
apparently, of the ſame Nature In reality they 
are different. The one marks the Bounds or 


Compaſs of the Eſtate, and the time of Continu- 


ance the other has its Operation in defeating the 


Eſtate, before it attains the Boundary, or has filled 
the ſpace of time, which the Limitation deſcribes. 


It is the well known property of a Condition 


to defeat the eſtate, before that period arrives, to 
which it is extended on its Limitation, A Limi- 


tation to A. and his Heirs, provided if be ſhall not 


pay 20. on a certain day or upon a certain event, 


that then the eſtate ſhall be void, gives an eſtate 
upon Condition. So alſo does a Limitation for 21, 
or any other number of Years, provided that if B. 


fall die in the lifetime of A. that then the term ſhall 


be void. On the contrary, a Limitation to a Man 
and his Heirs, till another ſhall have paid him 
20. or to a Man for 21 Years, if B. ſhall live ſo 
long, does not give an Eſtate upon condition. 
The Words ſounding conditionally form a part of 
the Limitation, and the Limitation paſſes, what is 

C4 properly 


Fearne, 193. 
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properly called, an Eſtate with a collateral De- 
termination. 


In this place it ſhould be noticed, that, where. 


4 Burr. 1929. ever a particular Eſtate is created by Will, and a 
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10 Rep. 41, 
Beck's Caſe, 


qualification, in the nature of a Condition, is an- 
nexed to the diſpoſition of that Eſtate, and another 
eſtate is, afterwards, limited by the ſame Will, in 
remainder of the E/ate to which the Condition is 
annexed, the Condition will not be deemed diſtinct 
from the Limitation, but as part thereof; circum- 
ſcribing the continuance, and extent of the Eſtate, 
to which the qualification is annexed. A Limi- 
tation, which is to give effect to a Remainder, by 
a Conveyance at Common Law, on an event 
marked in a Condition to defeat the preceding 
Eſtate, is void, becauſe, if it were allowed to have 
effect, it would defeat the preceding eſtate; and, in 
its tendency, the eſtate in Remainder. 


But, if there is a limitation of an eſtate, in 
b Remainder of a preceding eſtate, which is on 
Condition, the limitation of the Remainder does 
away the Condition, and makes the preceding 
eſtate ab/olute if the Remainder is to take effect 
independently of the event which is to give opera- 


tion to the Condition. | 
2 A Proviſo 


* 


es 


iſo 
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A Proviſo in the nature of a Condition, be- 
longs to the learning on Uſes. Eſtates by ſpring- 
ing and ſhifting Uſe, owe their effect, in general, 
to Proviſoes of this fort, which, at the ſame time, 
partake of the nature of a Limitation and a 
Condition. 


_ Limitations of ſhifting and ſpringing Uſe, 
are, in their effect, as to the perſons whoſe Eſtate 


they defeat, of the nature of Conditions; and as 


to the perſons, in whoſe favour they are made, of 
the Nature of Limitations—The truth is, they 
bear ſome reſemblance to each, and are different 


from both. 


Limitations muſt give eſtates in ſucceſſive 
Order, and Conditions muſt defeat the eſtate in 


favour of the Perſon making the conveyance, or 


his Heirs. A Limitation by a Proviſo in a Con- 
veyance to Uſes, may ſubſtitute one eſtate, in the 
place of another, by defeating that other, or by 
poſtponing it—and may give the eſtate to any one 
without Diſtinction of perſons. 


The qualities of Eſtates, as they are of F rechold 


and not of Freehold, as they eſſentiaily mark the 
| time 
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time of continuance, they will be diſcuſſed at 
large in the enſuing Treatiſe ; the Conſideration of 
them will therefore be deferred for the preſent. 


Noy on Ten. A general Eſtate is ſo called from compriſing all 
the time, which may be had, in any ſubject of 


Property, and from its extending to the Heirs in 


every Degree and in every Line, and to diſtin- 


guiſh it from 


A qualified Eſtate, which confines the time to 
Heirs of a particular Deſcription—and alſo from 


A Particular Eſtate, which gives but a portim 
of the time of a general Eſtate. 


An eſtate in Fee-ſimple is a general Eſtate; 
an eſtate to a Man and his Heirs, on the part of 
his Father, is a qualified Eſtate; and all other 


Eſtates, except determinable Fees, as they are for 


a portion of time, in reference to time generally 


and indefinitely, are particular Eſtates. 


A veſted Eſtate gives a certain fixed right of 
preſent or future enjoyment, while 


A con- 


Introduſtory Chapter, 27 
4 contingent Eſtate gives the Right of Enjoy- See Infra, 


p. 
ment, to ariſe upon an Evert, and it is not certain 
that the Event will take place. 


If C. is at Rome, it is uncertain that he will 
ver return; for which reaſon, a limitation giving 
n Eſtate upon that Event, is contingent. 


It is propoſed by Fears, in his very excellent P. 4. 

Treatiſe on the Learning of contingent Remain- 

ders, that the eſtate which is to commence, after 

the Determination of an Eftate, which is deter- 
minable on a contingent event, muſt neceſſarily 

be contingent, becauſe the fir Efate is to deter- 

mine upon a Contingency. The Caſe in 3 Rep. 

20, in which a Feoffment was made by A. to the 

© Wuſe of B. till C. returned from Rome; and after 

ich return of C. then to remain over in Fee, and Poph. 97. 


See 10 Re 
the Caſe of Arton and Hare, in which a Fine was s:;, b. 2 


or WW levied to the uſe of A. and the Heirs Male of 
ly WF his body, until he the ſaid A. ſhould do ſuch a 

thing, and after the thing ſhould be done by the 

/aidA. to the uſe of B. in Tail, are cited as Au- 
of thorities for this poſition. — Theſe Caſes, however 
only warrant the concluſion that an Eſtate is 
contingent, when it is limited to commence 01 an 


event 
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event which will not certainly ariſe; as the return 


of C. from Rome, or until a thing in particular 
ſhall be done, which is to determine an eſtate 
previouſly limited by the ſame Deed. 


The propoſition of the Treatiſe which has 


been cited, is, that an Eſtate is contingent, as often 


as the determination of the preceding eſtate itſelf 
depends on an event, which may never happen— 
With all imaginable deference to the opinion of 
the much admired, and highly eſteemed Author 
of this Treatiſe, it ſhould be underſtood with the 
qualification, that the Remainder 1s limited to 
commence on the Event, which 1s 7o determine the 
preceding eſtate. 


The Caſes urged as in point, do not prove the 
poſition they are adduced to ſupport. The Re- 
mainder is not, in either caſe, contingent, becauſe 
the preceding eſtate may determine, by an Event 
which may never happen, but becauſe the Re- 
mainder is limited, to take effect on the contingent 
of that Event. That this is putting the Law on 
its true point of difference, will appear by ſup- 
poſing a Remainder to be limited, to take Effect, 
not on the Event by which the preceding Eſtate 

| Is 
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is limited 70 determine, but, on the anal deter- 


mination of that Eſtate. In a caſe ſo circumſtanced, 


the Remainder, in reſpect to its veſting in intereſt, 
will be contingent. Should not the Obſervations 
made-on the Doctrine under conſideration, and 


the caſes urged as authorities for this Doctrine, 


aſſign the ground upon which theſe caſes received 

their determination, it muſt neceſſarily be con- 

cluded that no remainder may be limited fo as 

to be a veſted Intereſt, when it depends on a par- 

ticular Eſtate, which has a contingent Event for its 

Determination—but it is univerſally allowed, that, 

by ſome means or other, a Remainder may be li- 

mited with effect, ſo as to be a veſted Intereſt, on 
any particular eſtate, of whatever nature the event 

may be, by which that Eſtare is to determine. 


It is the preſent capacity of taking Effect in pearne, 149. 
Poſſeſſion, if the poſſeſſion were fallen, that inva- 3 3 
riably diſtinguiſhes a veſted Remainder, from one 
that is contingent. 


Now, when a Remainder is limited to a per- 
ſon in eſſe to take Effect, by words of expreſs Li- 3 
mitation, on the determination of the preceding 150. 
particular eſtate, ſuch Remainder is unqueſtionably 


veſted. 


30 


mine, be the ſame with the event on which the 
Remainder is zo commence, yet the Remainder is 
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veſted. The perſon to whom the Remainder i; 
given may, in reſpect of the limitation of his 
Eſtate, aſſert a right to the Poſſeſſion whenever it 
ſhall fall. On the contrary, if a Remainder ig 


limited to take effect on the return of C. from 


Rome, that event muſt ariſe to give Effect to the 
limitation in Remainder ; and until the event doth 
ariſe, there is not, in the tenant of the eſtate, paſſing 
by that limitation, the capacity of taking the pol. 


| ſeſſion—ſo that if the poſſeſſion ſhall fall, as it 


may, before the Event of the return of C. from 
Rome ſhall ariſe, the Tenant of the eſtate in 
Remainder will not be intitled to the poſſeſſion 


| 


immediately: therefore, and becauſe the riſe df 
that Event is uncertain, and may not happen, the 
Remainder, limited to take effect on the con- 
tingency of that Event, muſt neceſſarily be con- 
ingent—It is not the event that is to determine 
the preceding Eſtate, but the event that is to give 
effect to the Remainder, that diſtinguiſhes a veſted 
Eſtate from one which is contingent. Though the 
Event on which the preceding eſtate is to deter- 


not contingent, becauſe the preceding eſtate is # 
delermine on a contingency—but, becauſe the Re- 
mainder 
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mainder is to commence on the Contingency of 
that event. 


To apply theſe obſervations to the caſes cited 


by Fearne : The Remainder was not deemed con- 
m tingent in the one caſe, becauſe the preceding 
be Eſtate was to determine on the return of C. 
th rom Rome; nor in the other, becauſe the pre- 
ceding Eſtate was liable to be determined when a 
particular thing ſhould be done ; but as to the one 
and the other of theſe caſes, becauſe the event by 
hich the preceding eſtate was to determine, was 


to give Effect and Commencement to the Eſtate 
in Remainder, and not merely, or in any reſpect, 
becauſe the event on which the remainder was to 
commence, was the event on which the preceding 
ſtate was to determine but juſt the ſame as if 
the event for the determination of the one eſtate 
had been diſtinct from that on which the other 
ave N Eſtate was to take effect in poſſeſſion. 


the It is morally certain that C. will die, and that 
there will, either ſooner or later, be a default of 
heirs of his body. For this reaſon a limitation to 
B. after the death of C. when tenant for Life, or 
is % Wafter Default of Heirs of his body, when Tenant | 


Re- Fin tail, will give a veſted intereſt, 
der Contingent 
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Contingent Remainders, eſtates to ariſe h 


executory Deviſe, ſpringing or ſhifting Uſe, ar 


all contingent eſtates, till the event ariſes upon 
which they are to give a certain fixed right of 


enjoyment. 


The eſtate, paſſing by a limitation that doe 
not give a fixed Right of preſent or future enjoy. 


ment, is therefore deemed contingent becauſe iti 


uncertain, and depends on an event that will not 


certainly happen, whether the limitation wall ever 


give ſuch right of enjoyment. As ſoon as the 
event ariſes which the limitation deſcribes, and 
on which the eſtate is to veſt in intereſt, the eſtate 


becomes veſted ; for it no longer remains uncer- 


tain whether the eſtate will give the right of En. 
joyment in Poſſeſſion, when the poſſeſſion ſhal 
be vacant. 1 


It is not the Uncertainty of Enjoyment in 
future, but the Certainty of the Right to that 
enjoyment, that diſtinguiſhes an eſtate which 
veſted in intereſt, from one which is contingent. 
It is the Certainty and fixed Right of Enjoyment 
at the time when the poſſeſſion ſhall fall, in the 


one caſe; and the Uncertainty of that Right i 
the 
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me other, which are univerſally the characteriſtics,” 
and diſtinguiſhing features of a veſted men and 


an eſtate in Contingency. 


The owner of a veſted eſtate has a pre/ent 
Intereſt, which, though it may not yield him any 
profit, becauſe it does not intitle him to the im- 
mediare poſſeſſion, yet it gives him the ownerſhip 
of the land for the Time his eſtate comprizes, and 
he may exerciſe that Ownerſhip, by an immediate 
Diſpoſition of the land, to be enjoyed in future, | 
at the time when he ſhall become entitled to the 
poſſeſſion, in Right of his eſtate, ee to the 
imitation under which he claims. | 


En- A contingent eſtate gives no certain nor any 
immediate Right to the land. Till the event, 
marked by the limitation, takes place, it is dubious 
and uncertain whether the limitation, will ever 
onfer the right of enjoyment, becauſe it is un- 
that 
h 5 


ertain, whether that event, upon which the eſtate 
Is to commence, will ever ariſe. 


ment Were the Uikcertainty whether the perſon, 8 151. 


Duncomb, v. 
hom an eſtate is given, would ever become in- Duncomb. 
ted to the poſſeſſion, the diſtinguiſhing mark of- und. 155. 


3 Lev. 437. 
D a con- 
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Introduſtory Chapter. 
a contingent eſtate every eſtate in Remainder, of 
a Freehold quality, would neceſſarily be contingent, 
which is far from being the caſe. + 


Eſtates which are contingent, by reaſon that 
the Limitation deſcribes an event, which will not 
certainly ariſe, alone fall within the deſcription 

already given of eftates of this denomination; 
but an eſtate may alſo be contingent, becauſe it is 
limited to a Perſon not in eſe, as a child before it 
is. born; in which caſe the eſtate cannot veſt till 
the perſon to whom it is limited is born; or be- 
cauſe the perſon, though born, is not aſcertained, 
as the ſurvivor of ſeveral perſons; ox becauſe the 
eſtate is limited by way of Remainder, and to 
commence on an event which, though it wil 
certainly happen, may not happen during the 
continuance of the preceding eſtates, as if at 
eſtate is limited to A. for his life, and after the 
deaths of A. and of B.—or of the death of B 
alone,—then to C. 


2 Bl. Com. Eſtates which are veſted in intereſt are alſo 
ſaid to be executed and eſtates which are contin- 
gent are ſaid to be executory : which terms att 

| uſed with reference to Eſtates, in regard to tht 

| certain 


168. 
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certainty of the right of enjoyment An eſtate 


which is veſted is executed as to that right, while 


an eſtate which is contingent—is only executory. 2 . Com. 
3. 


Theſe terms are uſed in relation to eſtates affirma- 
tively and negatively, with reſpect to their giving 
in the one cafe, and not giving in the other, an 
immediate Right of preſent or future enjoyment. 


An Eflate in poſſeſſion gives a preſent right of 
preſent enjoyment. 


X- An Eſtate in remainder gives a Right of future 
enjoyment—whether certainly or eventually muſt 
depend on the form of the limitation, and, when 
the eſtate is contingent in its Limitation, on the 
Events which have taken place. 


4 Eſiate in reverſion * a preſent fixed right 
of future enjoyment. 


A Remainder is an eſtate limited to commence 
after the determination of a particular eſtate, pre- 


e allo ouſly limited by the ſame deed or inſtrument— 
ntin-Mrhiiſt 
* 1 A Reverſion is that part of an eſtate which, x Inſt, 22 b. 
„ ſter the diſpoſition of a particular Eſtate, or ſe- 

ain! 


D 2 veral 


"= Inſt. 47. 
Plowd. 25. 


2 Bl. Com. 
165. 
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veral particular Eſtates, remains in the Perſon 
creating that eſtate, or thoſe ſeveral eſtates. 


A Remainder muſt neceſſarily be preceded by a 
particular Eſtate—and, that it may be good in the 
firſt inſtance, it muſt be limited to take effect in 
poſſeſſion, on the regular and proper determination 
of the eſtate which immediately precedes. It has 
already been obſerved, and may with propriety be 
mentioned again in this place, that the perſon 
who has the eſtate in remainder cannot take any 
advantage of conditions annexed to the preceding 
eſtate, —and that if the remainder is limited to com- 
mence on an event, marked by a condition to defeat 
the preceding eſtate, the remainder will be void in 
its limitation, — and that if a condition is annexedto 
the preceding eſtate, and the remainder is limited 
to commence ſubſtantively on the determination 
of that eſtate, independently of the condition, 
the condition will be avoided, and the eſtate of the 
particular tenant become ſimple and abſolute. 


An eſtate ariſing by clauſes of ſpringing ot 
ſhifting Uſe, or executory Deviſe, may take place 


independently of the determination of ſubſiſting 


Eſtates, either by defeating the ſame, or by re- 
moving 


Jn 
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moving them ſtill further from the Right of giving 
a title to the Poſſeſſion. It therefore follows, that 
Eſtates, ariſing by theſe means, do not fall within 
the deſcription of Remainders on their Limitation, 
but they may, with propriety, be ranked under this 
claſs of eſtates after they are executed. 


A Reverſion, it has been obſerved, is an efate, 
and can only be preceded by particular eſtates 
which are carved out of an eſtate of larger extent. 
When an eſtate in fee is diſpoſed of, by a Con- 
veyance at Common Law and the Limitation of 
the legal eſtate, either abſolutely or contingently, 
fo as in the latter caſe it may be good in Event, 
the perſon who makes the Conveyance has not the 
eſtate of the Reverſion, but merely the pgſi- 
Lility of the Reverſion, and that only when the li- 
mitation of the fee is contingent, or for a qualified 
or determinable eſtate, and while the eſtate con- 
tinues contingent, qualified, or determinable ; 
when the eſtate becomes abſolutely veſted, and is 
neither determinable or qualified, but is a pure and 
ſimple fee, veſted in intereſt, then this poſſibility 
is gone; but if, in the caſe of a limitation of a con- 
tingent eſtate in fee, it becomes impoſſible that 
the eſtate ſhould veſt, or, in the caſe of a qualified 
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or determinable fee, the eſtate ſhall determine ;—. 
in the one and the other of theſe caſes, the per- 
ſon who makes the conveyance will have the eat 
of the Reverſion. On Conveyances to Uſes and 
Deviſes, the perſon who makes the conveyance 
to Uſes in the one caſe, and the Heir at law 
of the Deviſor in the other, has an eſtate in 
Reverſion till the Fee, when limited contingently, 
veſts in Eſtate. When on a Conveyance in fee 
to Uſes, the eſtate of the fee is not effectually 
limited, —or is limited to the right heirs of the 
perſon who conveys the eſtate to ſerve the Uſes; 
it is ſaid, albeit he departs with the whole eſtate, 
yet he hath a reverſion It may be more accu- 
rate, perhaps, and moſt correſpondent with the 


Common Law, to ſay, he hath an Eſtate, in the 


Nature and with the Qualities of a Reverſion. 


In the ſame land there may at the ſame time 


be an eſtate in Poſſeſſion, and one eſtate or ſeveral 


eſtates in Remainder, and an eſtate in Reverſion; 


in which they are limited. 


when the eſtate in Poſſeſſion is determined, the 
eſtate in Remainder, if there is any, otherwiſe the 
eſtate in Reverſion will become an eſtate in Poſ- 
ſſeſſion, with priority, as to the eſtates in Remain- 
der, when there are ſeveral, according to the order 


An 
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An eſtate in Poſſeſſion and an eſtate in Re-! 1 243, A 
mainder or Reverſion are ſeveral parts of the fame 164. 
eſtate. In the caſe of a particular eſtate and a 
remainder, the ſeveral limitations give diſtinct 
intereſts to the perſons to whom they are made; 
but, as to theſe eſtates and alfo a reverſion, with re- 
ference to the perſon by whom the limitations are 
made, and the connexion and relative fituation of 
the tenants, the different intereſts are ſeveral parts 
of the ſame eſtate. 


Eftates are ſaid to be in remainder or rever- 


© ſion in a relative ſituation to one another. The 

- I Intereſt which, as to one man, is an Eſtate in Re- 

be mainder, may, as to another, be an Eſtate in Rever- 

de gon. —If A. leaſes to B. for life Remainder to C. 
in Fee, and C. leaſes to D. for life, in this caſe 
the eſtate of C. is ſtill a Remainder in regard to 

* the eſtate of B. but with reſpect to the eſtate of 

al WH D. it is an eſtate in Reverſion. 

n; 

M Again, theſe Eſtates, with reference to one 

he another, are ſaid to be preceding or expectant 


and depending,—mediate or intervening and im- 
mediate,—original or primitive, and not original 
or derivative. 


Daz An 
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An Eſtate which gives the right of Enjoyment 
at a time prior to another, is called * 


A preceding Eſtate, in reference to that other, 
becauſe the latter eſtate is to give the * of en- 
Joyment at ſome future time. | 


An eſtate which gives the right of enjoyment 
on the determination of a preceding eſtate is, with 
reference to that eſtate, ſaid to be 
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Expec tant or depending, in alluſion to the right 
of N for which it is to wait. 
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Alſo, Theſe eſtates, with reference to one 
another, are ſaid to be 


1. Mediate or intervening, 
2. Immediate. 


The term Mediate or Intervening, as the word 
imports, refers at the ſame time to an eſtate pre- 
cedent and to an eſtate in reverſion or remainder 

of, that is depending on, the eſtate in queſtion.— 
If A. is tenant for life—remainder to B. for life or 
in tail—remainder to C. in fee—the eſtate of B. 
18 


 Jntroduttory Chapter. 


is the mediate or intervening eſtate, in relation to 
the other two. | 


The term Immediate refers either to the Eſtate, 
on which the eſtate propoſed is expectant, or to 
the one which is immediately preceding; there- 
fore, to make the application of the term clear and 
it Wl preciſe, the Reference muſt be collected from the 
k Context, or from ſome Expreſſion evidencing the 
WW intent of the parties. | 


t If A. is tenant for life, remainder to B. for 


life, reverſion or remainder to C. the eſtates of 
A. and B. are immediate to each other, and fo 
ne {Ware the eſtates of B. and C. As to the eſtate of 
B, it is mediate to the two; immediately preced- 
ing that of C, and being immediately expectant 
on that of A. Fi 


An original Eſtate is the firſt of ſeveral eſtates 
rd WW bearing to one the other the relation of a parti- 
e- cular eſtate and a reverſion. The word original 
ler is a term of relation. Every general eſtate is the 
— original one, with reference to all other eſtates. 


or o alſo a particular eſtate may be an original one, 
B. ss to a leſſer intereſt carved out of it Thus, if A, 
Is 


tenant 
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Introduſtory Chapter. 
tenant in fee, leaſes to B for life, who demiſes t 
C for years the eſtate of A is as to B, the origim 
eſtate; and the eſtate of B is an original eſtate 
with reference to that of C.— This eftate is con. 
traſted with 


A derivative Eflate, which is a particular in 
tereſt, carved out of another eſtate of larger ex. 
tent. The principal quality of a derivative Eſtate 
is, that, when granted by a perſon, who has a par. 
ticular, a determinable, or conditional eſtate, the 


event upon which the original eſtate is to deter. 


mine, forms a Collateral Determination to the de. 
rivative Eſtate :—Thus if A, who is tenant for lif 
on condition, demiſes to B. for ten years, though, 
in the limitation of this term, nothing is ſaid of the 
the death of A, or the determination of his eſtate 
by the condition, yet the Determination of the 
eſtate of A by its Limitation, as his death,—or 
by the condition, will involve in it the Deter- 


mination of the eſtate of B, according to the 


maxim, that ceſſante Slatu primitivo, ceſſat atque 


deri vativus. 


Aa abſolute Eflate is an intereſt, which is ſubje& 
to no qualification, or collateral determination by 
which 
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which it may be determined, or condition by 
which it may be defeated. It will therefore con- 
tinue, in point of limitation, to the utmoſt period 
of time to which it is extended. An abſolute 


mitation. The epithet abſolute, is uſed to diſ- 
tinguiſh an eſtate which is extended to any given 
time, without any condition to defeat, or collateral 


an eſtate which is ſubject to a condition or colla- 
teral determination; and is of the ſame ſignifica- 
tion with the word imple, which expreſſes that 
the eſtate is not determinable by any other event, 


imitation. Theſe obſervations apply to all the 
ariety of eſtates which give an intereſt of any 
duration, and all eſtates give an intereſt of ſome 
duration, unleſs they are eſtates at will.—An eſtate 
to a man and his heirs for ever generally, is a 
Iimple and abſolute eſtate.—Again, an eſtate for 
twenty years, and which, in point of limitation, 


is of the like quality, becauſe that time may not 
be abridged by any event, expreſſed in any clauſe 
ff condition, or collateral determination, or im- 
plied by the law. 


hich In 


eſtate wholly depends on the words of direct li- 


limitation to determine it, in the mean time, from 


han the one, which is marked by the clauſe of 


vill certainly continue to the end of that period 
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Jntroduitory Chapter. 
In this ſenſe, it is ſpoken of in contradiſtinction to 


A determinable Eſiate, which, according to the 
expreſs terms of its limitation, when it is firſt 
taken, or the conſtruction of the law upon its 
nature after it is created, may eventually determine 
before the period ſhall arrive to which it may 
continue. ETD 


An eſtate to A. and his Heirs, Tenants of the 
Manor of. Dale, is a determinable Eſtate ; though, 
in point of duration and extent of time, the 
right of holding the Land, in virtue of the Li. 
mitation, may continue for ever, yet, by the riſe 
of the event, marked by the words of Qualifica- 
tion, it may be determined. 


So alſo an eſtate to A. during her widowhood, 
is a determinable eſtate.—In conſtruction of lay, 
ſhe has an eſtate for Life, determinable on her 
marriage.—As her marriage may put an end to her 
eſtate, ſooner than it would otherwiſe determine 
this is a determinable eſtate for that reaſon. 


So alſo if a leaſe is made to B. for 20 years 


if A. ſhall ſo long live; as title may, in this caſe, 
7 
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e made the Land for the limited time, but the 
period of enjoyment, under that title, may be 
jortened by the death of A. in the mean lime, a 
eterminable Eſtate paſſes by ſuch leaſe. 


Every particular eſtate is, in its nature, a de- 
erminable one; but thoſe eſtates only which have 
a collateral determination by limitation, annexed 
o the diſpoſition of the land, or which, from the 
nature of the original eſtate, fall within the de- 
ſcription, according to the conimon acceptation of 
he term, are the ſubject of the preſent remarks. 


The terms abſolute and determinable, with 
reference to Eſtates, are uſed in contradiſtinction 
to the term conditional. 


A conditional Eflate is of that quality that, by 
reaſon of a Condition annexed to an eſtate, as 
granted by the clauſe of Limitation, it may be 
lefeated before it ſhall arrive to the period to 
which the limitation has extended it. 


An eſtate to A. for 20 years, provided that if 
C. ſhall pay 20 C. to A. on the If of next May, the 
term ſhall ceaſe, is an eſtate on Condition, and 


not 
\ 
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not an abſolute eſtate. Were this an abſolute eſtate 
it would certainly continue, under the ſtipulatiq 
of the parties, 10 the end of the 20 years. A Con. 
dition being annexed to the eſtate, to defeat j 


| 


before the end of that term, by effluxion of time 
if the event marked by the clauſe of Conditio 

| ſhall ariſe within the term, the eſtate is o Condi. 
lion, and not an abſolute eſtate. 


As to an eſtate that is determinable or condi. 
tional, the one and the other of theſe qualitic 
whilſt it is annexed to an eſtate, is incompatibl 
and wholly inconſiſtent with the idea and notion 
of a ſimple, a pure, or an abſolute eſtate. | 

When one has the Right of Enjoyment folely 
he is ſaid to have a le, or ſeveral Eflate, to diſtin. 

guiſn it from a joint Eſtate; and is ſaid to han 
the poſſeſſion of the land ſeparately by himſelf, t 
diſtinguiſh his right from a tenancy in common, 


SeeGreneley's Tenancy by entireties, is when huſband and 
ECaſe. i | 3 5 
$ Rep. 21 B. wife take an eſtate to themſelves jointly, during th 


Reaumont's overture. They have neither a joint eſtate, a ſol 


9 Rep. 138. or ſeveral eſtate, or an eſtate in common. — Fron 
the unity of their perſons by marriage, they have 


each 


Jutroduttory Chapter. 47 


ch, the whole eſtate in the parcels entirely, as one 


Late 
a rſon, and, on the death of one of them, the 
_ tire Tenement will, for all the eſtate, belong 


the other, without the power of alienation of 


at i 
| ther alone, to prejudice the right of the other, 


ime 

[tion | 

i Pintenanq) is when ſeveral have ſome ſub- 

& of property jointly between them, in equal 
ares, by purchaſe, and neither of them, as to the 

my ve, during which they are to hold jointly, has 
eſtate in any particular part, but each has the 


e whole and every part, with benefit of fur- 


ties, 
ible 


24 vorſhip if the tenancy is not ſevered. In the 


cient language of the law Jointenants are ſaid 
d hold per my & per tout. 


leh, 
ſtin- 
gave 
f, to 
Mn, 


This tenancy maybe reduced to a tenancy in com- 
on, and ultimately to a ſole or ſeveral tenancy. 


A Tenancy in Coparcenary is when ſeveral have a 
enement among them in common, by equal, or in 
equal proportions, by Deſcent, Their right to 
he poſſeſſion is common, and they have ſeveral 
/iates. Their eſtates are held in Coparcenary, ſo 
ng only as they claim by deſcent. As ſoon as 
the title of any part is ſevered by conveyance from 

© 


and 
7 the 
ſole 
rom 
ave, 
ich, 
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Jntrodutory Chapter. 
the title of the remaining part, the part ſo ſevere 


will be held in common. 


Tenancy in Common is, when ſeveral perſons hay 
ſeveral diſtinct eſtates in any ſubje& of Property 


in equal or unequal proportions, either by the ſam; 


act, or by ſeveral acts. A Tenancy in Commo 
differs from a Jointenancy in this reſpect Joint 
tenants have one eſtate in 7be whole and no eſtat 
in any particular part. They have the power 0 
alienation over their reſpective aliquot parts, an 
may, by exerciſing that power, give a ſeparat 
and diſtinct right to their particular parts. Tenant 
in common have ſeveral eſtates in their Uu 
SM: | 


An eſtate is then ſaid to ariſe by | 


Limitation of the legal Eſtate, when it is con 
veyed by ſome of the modes of. aſſurance, whic 
wholly depend for effect, on the rules of the com 
mon law, and have their effect merely by theſ 
rules. 


By Limitation of Uſe, when the eſtate ariſes b 
Bargain and Sale inrolled, ora Covenant to ſtand 
ſeiſe 


AIntroduſtory Chapter. 
e ſeiſed to Uſes, which have their effect, as giving 


a legal right, and a legal eſtate, merely by the _ 
Statute of Uſes; or by Limitation of Uſe upon 


ue ſome conveyance at common law, when they give 
ra legal title, through the medium of the convey- 
une ance, by the operation of the Statute of Uſes. 


having a conveyance of the land for ſome time, 
which, at this day, is executed into eſtate by the 


mediately only by the act of the party. 


The Doctrine on Uſes forms a copious and 
intricate branch of legal knowledge, much too 
extenſive to be gone into at large in the preſent 
Tract. Frequent reference will be had to this Doc- 
rine, and, as many of the moſt curious diſtinctions 
which occur in our books, are founded on the 


mon Law, and Eſtates taken through the Medium 
of a Conveyance to Uſes, it will be worth the 
nquiry to go ſo far into the Learning on Uſes, as 
may be a means of throwing ſome light on the 
Hrre ſent ſubject. 


ſeiſel I E Before 


act of the law, without any act of the party, or 


Difference between an Eſtate taken by the Com- 


4 


49 


An Uſe was, formerly, the Right in equity of 2 Eun, 103» 


50 Introduſtory Chaptex. 


Before the ſtatute, which transferred the eſtate 
tothe uſe, the uſe conſiſted in a confidence, repoſed 
by one perſon in another, that he would ſuffer him, 
or ſome one whom he ſhould name, to take the 


— 


profits of the land, and make a Conveyance of the 
land when he ſhould be required. 


WD 
" N Wy 
18 by * + 
4 
\ i * 
0 11 U 
19 [4 . 
N y * 
1x ' 
tb 5 3 4 
: y 
ry ov F 
434 : ' * 
Va : . 4 [ 
l . * 
5 . 4 
*$ _ 
+ E 
* 4 133 > 
” LH , 
29 TY L 
3 4 4 
N 
» 4 
: - - 
{+ 9 "31: 
44 ; * 
1 
0 
» J 
» mp4 
_ +; : 
Fenn 
1 
71 ef” '2 
: + y 1 
1 
* 
1 1 17 
1 2 * 
1 * 
; | . 
$4 ts | 
„ * * { 
. 8 ? 
: 9 « 
1 1 
4 24 
» 08 
: 1 
1 81 
I 
0 14 1 1 
17 . 
131 1 $4 
8:74 * 
7 $ 
1 " 1 
Ma 
: 1 l 
. . „ 
+; 
- - i 
+338 9 
l 
19 
; ; N 
L fr 14 
3” : x7 
FS» £ | 
7 1 * 
” « 55 : 
1% 
a 7 1 
$4 # 
G My 
© | 4 : 
\ * 
1 : 
* * 11 
. 


The perſon entruſted was bound in conſcience 
to ſuffer the land to be enjoyed, according to the 
nature bf the truſt, upon which it was received, 
till a Conveyance was made, and to make a Con- 

- veyance when required, and if he refuſed to per. 

mit the profits to be taken by the perſon on whole 
behalf he was entruſted, or to make a Conveyance 
to him, he would be compelled by the Court of 
Chancery, in which alone matters of this ſort, a 
depending in conſcience, were properly cognizable, 
to do what, in honeſty and good faith, he ought to 
have done without any coercion. . 


Keilw. 42 b The Law, as diſtinguiſhed from Equity, took 
F _ 314 no notice of the Intereſt of the Ceſtui que Truſt 
or perſon intitled to take the profits, and have the 
Conveyance. If he obtained the poſſeſſion, he wa 
deemed Tenant at Will to the owner of the legal 
eſtate, who might remove him from the poſſeſſion 
whenever 


— 


Jntroduttory Chapter, = 


henever he thought proper; and an action of 


1 MWrcſpaſs might be maintained againſt the Ceſtui que IH MT, 
ruſt, if he continued in poſſeſſion againſt the 1 Co. 140, a. 

6 8 | 1 And. 320. 

se! ill of his Truſtee. If the Truſtee thought proper Barr on the 


take the profits, the Ceſtui que Uſe had no right . 388. 


t law to interrupt him; and if the Ceſtui que Uſe And. 320. 


» =—_ 2 H. 7. 4. 
nade a leaſe, which did not conclude the leſſee, And. in 


y eſtoppell, the plea of il habuzt would be a bar 98 
o his action of debt for the rent, the ſame as it 
e ould to a perſon who had no eſtate in the land, 


r in the uſe of the land. 


The Ceſtui que Uſe had neither jus in re nor 1 And, 120. 
us in rem at law, nor any remedy to enforce an 
dbſervance of the truſt on the part of the Truſtee, 
ut by the interpoſition of the Court of Chancery. 


All queſtions relating to theſe Uſes or Confi- 
ences, were made the ſubject of diſcuſſion and 
nveſtigation in the Court of Chancery which ad- 
iniſtered juſtice to the parties, according to the 


00k 
ruſt nerits of their reſpective Caſes, without regarding, 
the t all times, the rule which the law would apply to 


a ſimilar caſe, on a queſtion relating to a legal 
ſtate, with the ſame circumſtances. 


ever Þ The 


52 Introduſtory Chapter. 


| 4 
l; ; The Judges of the ordinary Courts were bounii 
| 3 up to the ſtrict rules of the law, and were not a 
i jd liberty ro turn aſide to attend to the equitable cir. 


cumſtances which compoſed the ſeveral Caſes d 
the reſpective claimants. 


The rules of the Common law were adopted 
upon reaſons, which, at ſome period, made i 
neceſlary, that they ſhould be introduced into the 
ſyſtem of our juriſprudence; and to avoid incon- 
veniencies which could not ariſe from a departure 


— 


from thoſe rules in regard to truſts in the Court 
of Equity. Hence aroſe a difference in the 
deciſions of the ſeveral Courts, upon the ſubjed 
of the ſeveral matters within their reſpectiv 
juriſdictions, 


— 


Inconveniencies which might arife by the 
limitation of the legal eſtate in this or that man- 
ner, could not ariſe from ſuffering the Uſe to be 
limited in that form; and the intent of the parties 
frequently requiring that the Courts of Equity 
ſhould recede from the rules of the Common Las 
in relation to eſtates, they did it to comply with 
that intent, and they did it the more readily 
becauſe, from the erent rights which were col 


ferre 
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rrred by the eſtate, and the uſe of the eſtate, the 
>yeral Caſes were not within a parity of reaſon. 


Many and ſucceſſive ſtatutes were made, for Leon. 16, 


he Regulation of Uſes, to prevent ſome injurious Par Haryer, 
onſequence in regard to the fruits of tenure, 

hich aroſe from dividing the right of having the 

profits of the land, from the eſtate which gave the 


Wicgal title of taking theſe profits. 


Theſe ſtatutes were to little purpoſe : they did 
not reach the evil. A ſtatute was therefore made . 
by which the legal right was transferred to the 

equitable one,—or, as it is varioufly expreſſed, the - 
Uſe was transferred into Eſtate, or the Eſtate 
transferred to the Ule. 


This ſtatute, after enumerating, by recital, 
| the many miſchiefs which aroſe from ſuffering the | 
Y Uſe to be in one perſon and the Eſtate in another, 
enacted—That where any perſon ſtood or was 
ſeized or at any time thenafter ſhould happen to 
be ſcized of and in any Honours Caſtles Manors 
Lands Tenements Rents Services Reverſions Re- 
mainders or other Hereditaments to the Uſe Con- 
dence or in Truſt of any other Perſon or Perſons 
, E 3 or 


Jntroduttory Chapter. 
or of any Body politic by reaſon of any Bargai 
Sale Feoffment Fine Recovery Covenant Contra 
Agreement Will or otherwiſe, by any Manner « 
Means whatſoever it be, that in every ſuch Caf 
all and every ſuch Perſon and Perſons and Bodis 
politic that had or thenafter ſhould have any ſuch 
Uſe Confidence or Truſt in Fee- ſimple Fee-tai 
for Term of Life or of Years or otherwiſe or an 
Uſe Confidence or Truſt in Remainder or Revert 
ſhould ſtand and be ſeized deemed and adjudgel 
in lawful Seizin Eſtate and Poſſeſſion of and in the 
ſame Honours Caſtles Manors Lands Tenement 
Rents Services Reverfions Remainders and Hei 
reditaments with their Appurtenances to all In- 
tents Conſtructions and Purpoſes in the Law of 
and in ſuch like Eſtates as they had or ſhould have 
in Uſe Truſt or Confidence of or in the ſame 
And that the Eſtate Title Right and Poſſeſſion 
that was in ſuch Perſons that were or thenafter 
ſhould be ſeized of any Lands Tenements or He- 
reditaments to the Uſe Confidence or Truſt of any 
ſuch Perſon or Perſons or of any Body politic 
ſhould be from thenceforth clearly deemed and 
adjudged to be in him or them that then had or 
thenafter ſhould have ſuch Uſe Confidence ot 
Truſt after ſuch Quality Manner Form and Con- 

dition 


Jntroduttory Chapter. 


; Jition as they had before in or to the Uſe Confi- 
W1-ncc or Truſt that was in them. 


4 , 2 12 
hey are not material to our ſubject. 


This ſtatute introduced a ſtrange alteration in 
the Common Law, and it ſeems to have perplexed 


Wupon it yet ſettled. 


To ſtudents too, it muſt be a taſk of ſome 
without ſome preparation and aſſiſtance. With 
their progreſs on it, what cannot they accompliſh? 


When the Rule, referring to the general prin- 
ciple that governs any Doctrine, can be once diſco- 
vered, it will be an eaſy matter to attain a clear, and 
comprehenſive, view of the ſeveral Caſes, that form 
the Rule, or ariſe out of the Doctrine, to be de- 


The great object of the Legiſlature, in paſſing 
the ſtatute of Uſes, was to reduce the eſtate of the 
E4 9 Ceſtui 


There are other proviſions in this ſtatute but 


Ine ſages of theſe days, nor are ſome points ariſing 


Ediffculty to underſtand the ſcope of the ſtatute 


preparation to enter on any ſtudy, and aſſiſtance in 


duced from the principles of which it is compoſed. 
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the land, ariſing from an eſtate in the Uſe, al 


[| 
F i | Ceſtui que Uſe in the Uſe, into an eſtate in Ihe land, 
| i and at the ſame time to continue to the eſtate in 


1 Leon. 16 
Tbs ” 3 thoſe qualities, which were annexed to the eſtate 


0 i 14 4 od. 

* 1 in the Uſe, before the ſtatute. 

1 

1 | 3 1 4 f 6 . 

1 110 To anſwer this purpoſe effectually, all the eſtate 
" 1 „ in the land which formerly abided in the Truſtees 
I 368641 | 7 | 


Manwood. to ſupport the eſtate limited in the Uſe, was tranſ- 
ferred 40 the Uſe, and the eſtate, which, at that 
time, was had in the Uſe of the land, became an 
eſtate in be land itſelf. 


According to this notion, the ſtatute executes 
the Uſe, whether preſent or future, into an eſtate, 
and the eſtate thus executed, will be preſent or 
future, according to the manner in which the Uſe 
is limited; and the eſtate in the Uſe, whether li- 

A mited to a perſon in certain, or to a perſon to be 
| per Dyer , ? aſcertained at a time which is to come, or whether 
Mounſon limited abſolutely, independent of any event, or to 


negante, a | 3 
p. 18, and take effect eventually, will execute into an eſtate 


4 50 5 in the land itſelf, but, as an eſtate in the land, 
will be of the ſame quality, as it would have been, 
had it remained an eſtate in the Uſe; merely 
giving a legal right and a legal eſtate in the ſtead 


of an equitable one. 
| . 


Introductory Chapter. FL 


It has been underſtood, however, that the eſtate Per Booth. 


See his 
is transferred 40 the perſon, and not 7o the Uſe, and Opinion in 
| ores to 
chat therefore when the Uſe is limited in contin- 2 
| Ouch. P · 


gency, an eſtate in the land, or a Seintilla juris, 503. 


commenſurate with the quantity of the eſtate in 9, ubi 


ſupra & 


the Uſe limited in this manner, remains in the infra. 


Truſtees, or Feoffees to Uſes, to ſerve the eſtate 
in the Uſe, when it ſhall become a veſted intereſt. 


Of thoſe, who argue that the eſtate is tranſ- ; And. 314, 

| - bk T3 2 | 1 Co. 120. 
ferred /o the perſon, and not 10 the Uſe, it may be 8 

Waſked how it happens, that a limitation to a perſon Chudleigh's 


| | 9 * e. ft betw. 
unborn, for an eſtate of freehold, is liable to be Dillon & 


deſtroyed as a contingent remainder, if the per- 3 
ſon, to whom it is limited, is not born, before 
the determination of all the preceding particular 
eſtates of freehold limited by the ſame deed or 
inſtrument; and how it happens chat, upon a con- n n 
veyance to uſes, the fee reſults to the perſon who Utes. 
makes the conveyance, till the perſon, to whom 

the Uſe is limited by the Deed, has the capacity 

of taking it, if he is not capable, at the time when 

the conveyance is made. 


The eſtate in the uſe, when executed into an 
eſtate, in the land, by the operation and effect of 
TE the 


| 58 Introductory Chapter. 

The" 1 1 the ſtatute, becomes liable to all thoſe rules, to 
4 2 And. 75, ; . TAY | 

5 Lin. Abr. Which eſtates, raiſed merely by the common lay, 
1 . are liable, with this diſtinction only; thoſe qua. 
1 $M | . #. . 4 

[1 lities which, by the indulgence of the Court of 
11 1 . Equity, accompanied uſes in their fiduciary ſtate, 
N See the Sta- are not ſeparated from them, when they ſo far 
l tute and j : 

1 | Fearne, Change their nature, that, from an eſtate in the 
N ; | FF p 224, &c. a . 

| 1 3 Uſe of the land, they become an eftate in the land 
1 348 itſelf. 


Such is the operation of the ſtatute according 


to the interpretation which ſome have given it, 
8 and which ſeems warranted by the doctrine laid 
9 down and ably ſupported by Mr. Fearne. Others, 
in their diſcourſes, ſeem inclined to the opinion, 

or expreſs themſelves to the effect, that the 

eſtate in the land is not transferred to the uſe, 

but to the perſon who hath the eſtate in the ule, 


in reſpect of ſuch his eſtate. 
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Upon the foundation of this poſition, they 
infer, that no uſe executes into eſtate, until there 
is a perſon in whom, by reaſon of his exiſtence, 
and the form in which the limitation is made to 
him, the eſtate may veſt, and that when the eſtate 
of the uſe is divided into portions, and there is a 

diſcon- 


| 
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aiccontinuance of the general eſtate, the eſtates in 
W ;cmainder, which are in contingency, may not 
| he recontinued until the Truſtee, or the Tenant of 
ſome preceding veſted eſtate, hath, by his action, 
reduced the eſtate to a ſeiſin, to ſerve and ſupply 
the uſes, as the period ſhall arrive at which they 
may become veſted intereſts, 


From what ſource they deduce ſuch a doc- 
trine, or by what reaſons they maintain it, does 
not clearly appear. A miſtaken notion, grounded 
on the law as it ſtood upon the ſtatute of R. 3. 
which was antecedent in time to that of H. 8, 
may have helped to the forming this opinion. 


The caſe in Brook, which ſtates the neceſſity 
of an entry by the Feoffees, to recontinue the 
eſtates, limited to them to ſerve the Uſes, upon a 
diſcontinuance thereof, gave riſe, it is likely, to 
this opinion. This caſe, in all probability, relates 
to the law as it ſtood before the ſtatute, which per Hooper - 
| EE, | and Harris 
transfers uſes into poſſeſſion generally, and ap- Leon. 28. 
plied only to thoſe inſtances, in which a power of 3 Leon. 252. 
F We NE . Plow. 351. 
allenation was given to the ceſtui que uſe in poſ- 

ſeſſion, and his conveyance created a diſcontinu- 

ance, or had an effect analogous to that act, and 


the 
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the feoffees were obliged to enter, to reſtore the 
eſtate to themſelves, for the benefit of the perſon 
entitled to he Uſe in remainder, or the iſſue of: 
perſon who had an eſtate tail in the Uſe when he 
diſcontinued the eſtate. In a caſe ſo circum. 
ſtanced, the tenant in poſſeſſion, though he had 
the power of diſpoſing of the Land, and the right 
of giving an eſtate in the land, yet he himſelf had 
no eſtate in the land, but merely an eſtate in the 
uſe, and the iſſue in tail, and remaindermen, 
| Plow. 351. after a diſcontinuance, could have nothing more 
than a right to have the Uſe, for the ſeveral eſtats 

to which they were intitled. The perſon who 

claimed under the diſcontinuance, did not hold 

the eſtate to the uſe of the iſſue, or the perſor 

who had the eſtates of the Uſe in remainder. 

The right of action to recontinue the eſtate 


Per Walmſley 
And. 314, 5. 


remained in the Feoffees, on whom the iſſu 
in tail or remaindermen might call for that put- 
pole, and the feoffees, on recontinuing the eſtate 
by their action, ſtood ſeized to the Uſe of the iſſue 
in tail or remaindermen, in the ſame manner # 
they would have done, if no diſcontinuance had 
been made, and Periam, the Chief Baron of the 
Exchequer, in delivering the reaſons of his opi- 
nion on Chudleigh's Caſe, agreed that the ent!) 


and 


1 And. 317, 
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ad re-entry of the Feoffees is wholly taken away 


by the intent of the ſtatute. 


The caſe ſtated in 1 And. 332, in which it 
as held that the Feoffees might re-enter toreſtore 
heir ſeiſin to ſerve the Uſes, is open to the obſer- 
ations, that have been made on the caſe in Brook. 


he ſtatute of 27 H. 8, 7 tbe ye of the Feoffor and 
is wife and their heirs of their bodies, and for 
default of ſuch iſſue, to the uſe of the right heirs 
ff the feoffor, and the feoffor, being tenant in tail, 
n 26 Hen. 8. (which was one year, before the paſſing 
the tatute which transfers the uſe into eflate) levied 
a fine with proclamations, and died in the 7 Eliz, 
ind the feoffee to uſes entered into the land, to 
evive the uſe, and the queſtion was whether the 
entry of the fcoffee was lawful, or not, and the 


that all the intereſt of the feoffee was not taken 


the ſtatute of 27 Hen. 8, had not been made, 
the feoffee might have lawfully entered, and had 


In this caſe, a feoffment was made to B. before 
Delamere's 


uſtices agreed that it was lawful 7 bis caſe, and 


away by the ſtatute of 1 R. 3, nor by the ſtatute 
ft 27 H. 8. They admitted that the fine paſſed 
an eſtate in fee, but, taking it to be clear, that if 


G1 


Caſe, 
Plow. 346, 
S. P. and 
. adjudged 
accordingly 


ſuch 
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fuch eftate as the wife bad in the Uſe, and that the 
ſtatute only transferred the Uſe into eſtate, whey 
there was a ſeizin of the eftate to ſerve the Uſes, they 
therefore concluded, that the feoffee muſt recon. 
tinue his ſeiſin and eſtate, before the Uſe to the 
wife could ariſe, and they agreed that, as ſoon ai 
the Feoffee had recontinued his eſtate, the Uſe 
aroſe to the wife, and diveſted the eſtate out of 
the Feoffee. 


Iheſe determinations then can be of no au- 
thority for Uſes, limited fince the ſtatute. The 
operation of the ſtatute paſſes the eſtate of the 
Feoffees in the land, to the eſtates in the Uſe 
apportioning the eſtates in the land to the eſtates 
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Dyer, 153. It is agreed that a Uſe cannot be ſerved out 
TG 335- of an eſtate which is executed by the ſtatute ona 
„„ 6: | 
1 Leon. 168. limitation of Uſe, and yet an eſtate may ariſe by 


. ſpringing Uſe, to the excluſion, in the whole or 
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in part, of an eſtate previouſly limited; and the 
ſtatute ſhall execute eſtates ariſing in this manner, 
without any entry by the feoffees; which prove 
that the eſtate of the feoffees is confounded in the 
Uſe, in whatever manner the Uſe is limited. 


In 


Jntroduttory Chapter. 6 


In Lord Coke's report of Chudleigh's Caſe, it 
E Gated to have been held by the major part of 
e Judges, who decided this Cafe. 1 Rep. 136, 


Trat the ſtatute of 27 Hen. VIII. doth not 
ansfer any poſſeſſion to any uſe, only to uſes in 
ſz, and not to any uſes in future, or contingency, 
ntil they come in effe ;— | 


That there ought to be a perſon in eſſe, who 
hould be ſeized to the Uſe, and who ſhould take 
he Uſe, ſo as it behoveth, not only to have a Uſe 


bid. 


imited, but a perſon capable of the Uſe, when 
e ſtatute transferreth the poſſeſſion to it, and 


herefore if the perſon fail it is not poſſible to 
ave the poſſeſſion executed by this ſtatute to one 
yho is not in rerum natura. 


That no eſtate can, by this ſtatute, be trans- Ibid. 
erred to the poſſibility of an Uſe, — 


That the clauſe, which enacts, or rather de- Ibid. 
lares, that the eſtate, &c. which was, or rather 
ould be, in the perſon ſeized, ſhould, thence- 
orth, be clearly deemed and adjudged in the 
perſon having the Uſe, doth not diveſt any 
[tate out of the Feoffees, but when it can be ex- 
cuted in the Ce/ftuy que Uſe. Thar, 
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Ibid. 


Ibid. 137. 


ſion be not diſturbed by diſſeiſin, or other mean 


tion by force of the ſtatute, ought to concur at ti 


Introduſtorp Chapter. 


That, if the eſtate ſhould be utterly out of t 
Feoffees, and all veſted in thoſe who have t 
preſent Uſes, then the future Uſe ſhall never arik 
for that it is not poſſible that it ſhould be raiſ 
out of the poſſeſſion of Cæſtuy gue Uſe, for an U 
cannot be raiſed out of an Uſe. 


That the Feoffees, after the ſtatute, have 
poſſibility to ſerve the future Uſes, when the 
come in efſe ; and that, in the mean time, all th 
Uſes in eſſe, ſhall be veſted ; and, when the futur 
Uſe comes in eſſe, then the Feoffees, if the poſſt 


ſhall have ſufficient eſtate and ſeiſin, to ſerve th 
future Uſe when it cometh in eſſe, to be execute 
by force of the ſtatute, and that ſeiſin, and exec 


ſame time. 


That if the poſſeſſion be diſturbed by diſſeiſ 
or otherwiſe, the Feoffees ſhall have power i 
enter, to revive the former Uſes, according to tit 
truſt repoſed in them, and if they, by any a 
bar themſelves of their entry, then this caſe, nd 
being remedied by the act, doth remain as it vi 


D 
at the common law. 


That 
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That, although the eſtate of the Feoffees be 
transferred unto the Uſes in eſe, yet a poſſibility 
doth remain in the Feoffees, which may be re- 
duced to an eſtate, ſufficient to ſerve the future 
Uſes ; 


That as the ſtatute of 27 Hen. 8. doth not 
extend but to the Uſes in eſſe, and to perſons in 
ce, and not to any Uſes which depend only in 


poſſibility, for this cauſe, contingent Uſes, ſo long 
as they depend in poſſibility, remain at common 
law, and, by conſequence, may be deſtroyed or 
diſcontinued, before they come in eſſe, by all ſuch 
means as Uſes might have been diſcontinued, or 
deſtroyed, by the common law; 


That Remainders, limited in uſe; ſhall follow 


lion by the common law, and that a remainder in 
uſe ought to veſt during the particular Eſtate, or, 
at leaſt, * Eo Inflante” when the particular eſtate 
ndeth, as well as an eſtate in poſſeſſion. 


That if a contingent Uſe come 2 eſſe without 
ny alteration of the eſtate of the land, that it ſhall 
de executed by the ſtatute of Hen. 8. 


F That, 


the rule and reaſon of eſtates executed in poſſeſ- Ibid. 138. 
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That, if there be any alteration of the eſtate, 
before the execution, or eſſence, of the future Uſe 
then the Uſe ſhall not be transferred into poſſeſſion 
before the impediment be removed, and the eſtate 
re-continued. 9 


The Judges, who compoſed the Court in which 
Caſe of Chudleigh was decided, in delivering their 
opinion, proceeded on the notion, that the Uſ: 
cannot be executed into an eſtate, unleſs there is: 
perſon in whom the eſtate, ſo executed, may ve. 
This conſtruction was made upon the words of the 
ſtatute, by which it is enacted, that the eſtate, &c, 
of the perſons who then were, or thenafter ſhould 
be, ſeized, ſhould be in the perſon, who then had, 
or thenafter ould have, the Uſe ; it being deemed 
neceſſary that there ſhould be a perſon to take the 
eſtate of the land. They admitted that the eſtate 
of the land paſſes out of the Truſtees; and by ſup- 
poſing the legiſlature to have intended that the 
eſtate of the land ſhall be in the perſon, to whom 
the Uſe is limited, when there Shall be any ſuch per- 
ſon, or, there being ſuch perſon, when, in point f 


imitation, as made by words of contingency, be ſpal 
have the capacity of taking the eftate, (which 1s 1 
reaſonable, and, it is preſumed, the proper interpre- 

| tation 
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tation of the ſtatute) the law will ſtand preciſely as 
t has been propoſed. The conſtruction of the 
ſtatute will be, that the eſtate is transferred 7o he 
e, and not 7o the perſon, and, in ſupport of this 
onſtruction, it may be truly urged, that the word 
perſon is frequently uſed in ſtatutes to deſcribe 
erſons unborn, as well as perſons born, as muſt 


de the daily experience of every one who accuſtoms 
imſelf to legal diſquiſitions. 


Bacon when, in expoſition of that branch of zu Edition, 
he ſtatute, which gives the right, &c. of the ® 
[ruſtees to the perſon, to whom the Uſe is limited, 
e ſays it takes more from the Feoffees than it ex- 
cutes preſently, in Caſes where there are Uſes in 
ontingency, which are but titles, 1s to be under- 
tood to have been of the opinion that, though the 
ſtate cannot execute in the Cui que uſe, fo as to 
come a veſted eſtate, yet the eſtate ſhall, by the 
peration of the ſtatute, paſs from the Truſtees 3 
Ind his remarks on the word © clearly” in this 
ranch of the ſtatute, more fully explain what he 
cans, for, turning his thoughts, as it is probable, 
the arguments in Chudleigh's Caſe, he obſerves 
at this word * clearly” ſeems properly and di- 
ily to meet with the conceit of /cintilla juris, 
F 2 and 
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and, on the application of this word, and on the 
_ preamble of the ſtatute, he concludes that t 
eſtate of the Truſtees is clearly extinct. 


1 And. 4x44 According to the more reaſonable conſtruction 
bey an- of the ſtatute of Hen. 8, it may be conclude 
Tb. 317, per that, after the execution of a conveyance to uſa 
Ch. Baron. there does not remain in the Truſtees, to whon . 
lands are limited to uſes, which are, or, by any pol 

ſibility, may be executed into eſtate, any /cintili 


juris, or the moſt remote poſſibility of ſeiſin. 


The true and genuine conſtruction of til 
ſtatute is, that all the eſtate limited to the Tri 
tees, to ſerve the Uſes, ſhall become an eftatei 
the land, ſubject to all thoſe qualifications an 
conditions, to which the eſtate, bad it been original 
an eftate in the land, would have been ſubject 
with this one exception: the perſon who, at tht 
common law, would have a poſſibility of reverſi 
only ſhall have the eſtate of the reverſion, whic 
will execute quodam-modo, ſo as to be veſted, fif 
pended, removed, and to attach again, preciſe) 


* 
To 


in the ſame manner, and under the ſame qualif 
cations, as the Court of Chancery, when Uſes wet 
fiduciary, gave the property of the reverſion | 


8 
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the perſon who made a conveyance to uſes. This 
Cafe beyond all others, and eſpecially in conjunc- 
ion with others, demonſtrably proves what has 
een advanced in conſtruction of the ſtatute under 
onſideration, in favour of the opinion, that the 
: ſtate in the land, executes to the eſtate in the Uſe, 
b n reſpect of the eſtate, and not of the perſon. 


Ile words of the ſtatute, which ena that every 


Ne concluded from them, that the ſtatute, not only 
Wrovides for thoſe perſons who were in eſſe, at the 
Wine of the act, but for all other perſons who might 
Fr any of the ſaid Uſes or Truſts. 


From the inſtant, then, that a conveyance is 
ade to uſes, the ſtatute operates on the limita- 
ions of the Uſe, and the intereſt, and all the 
ſtate, of the Truſtees, ſo far as they claim merely 


nd the Truſtees are, and will continue to be, no 


pal eſtate, which was conveyedto them toſerve the 
ſes, than if no conveyance had ever been made, 
r than, taking a conveyance, they had transferred 
F 3 | the 


This was the opinion of Mantwood, for, ſtating In 


g derſon that hath, or hereafter ſhall have, any u/e, &c. 


y the conveyance to ſerve the Uſes, ceaſe to exiſt, 


therwiſe concerned in the land, in reſpect of the 


Chud- 


leigh's 
Caſe. 


70 


Bac. on Uſes, . 


43+. 


diſpoſition of the Uſe of the Fee. 
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the eſtate to perſons who had the capacity of taking $ 
it, at preſent or in future. Indeed, the moſt cor. 
rect notion that can poſſibly be obtained of thi 
effect of the ſtatute of Uſes, in regard to the er 
ecution of the eſtate to the Uſe, may be formed 
by ſuppoſing a Conveyance to uſes, and that th 
Feoffees to uſes make a Conveyance to tho 
perſons, to whom the Uſes are limited upon the 


conveyance, whether thoſe perſons are in eſſe, « 


Y >; ] 08. WY 8 8 es 
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in poſſe, and to whom it would reſult according u 
the rule of the Court of Chancery, in thoſe in 
ſtances in which there was no preſent or effectu 


Theſe Differences, however, are to be remarke 


1. The poſſibility of Reverſion, if there 1s an 
will be in the perſon who makes the Conveyand 
originally to uſes, inſtead of the perſon to whon 
the Conveyance is made. 


2. Ihe Intereſt, which under the operation 
the ſtatute is an eſtate, when the Uſe of the eſlat 
of the Fee is limited in contingency, will be mere! 


f 
\ 


a poiſibllity under a Conveyance. 


Th 


Introdu ttory Chapter, 


= Thus if, by a Conveyance at common law, 
nds are conveyed to A for life, remainder to the 


Peirs of B who is living, in this caſe the eſtate of 
he Fee paſſes out of the perſon, who makes the 
. onveyance. No eſtate remains in him. He has 
; nly the poſſibility of having the eſtate in the 
x and, when it ſhall be certain, that the eſtate of 
e Fee cannot execute in the perſon, to whom he 
| as limited that eſtate. 


If B ſurvive the continuance of the eſtate 
6: A, the poſſibility of having the land by rever- 
; on, will become an eſtate in the Reverſion; but 
B die during the ſubſiſtence of the eſtate of A, 


that caſe the Poſſibility will no longer exiſt. 


But if the ſame perſon had made a Conveyance 
d Ain fee, to the Uſe of A, or B for life, Re- 
ainder to the heirs of C who is living; in this 
ale, immediately after the Conveyance 1s made, 
or B will have an Eſtate for life; and the 
eirs of C will have the Fee, if C ſhall die 


efore the eſtate limited to the heirs, ſhall veſt in 
tereſt, the Fee will, quodam-modo, by reſulting 
ſe, execute in the perſon who makes the convey- 

F4 | ance, 


ring the Continuance of the eſtate of A or B; but» 
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ance, to become an abſolute Eſtate, or be defeated, 


as the limitation to the heirs of B ſhall give x 
veſted intereſt, or fail of effect: and, as well be. 
fore the limitation, ſhall execute into eſtate, 2 
after it ſhall fail of effect, the perſon who make 
the Conveyance to uſes, hath an Eſtate in Fee, of 


which he may diſpoſe at his pleaſure— 


1 Inſt. 22 b. 


Nemo eft Heres viventis: for which reaſon the 
limitation to the heirs paſſes an eſtate in contin- 
gency, in as much as the heirs cannot take an eſtate 
by that name in the lifetime of the anceſtor. The 
ſame obſervations apply when the eſtate is contin. 
gent, by reaſon of the form of the limitation. 


Conveyances are frequently made to, and 10 i 
U/e of, a man and his Heirs. In this Caſe the 
perſon, to whom the Uſe is limited, is not ſeiſed 


| by force of the ſtatute of Uſes, but merely b 


force of the Conveyance, and by the common 
law, independent of the ſtatute. That a man 
may be in by the ſtatute, the conveyance mull 
be made to one perſon, and the Uſe limited 20 
another; or if the Conveyance is made to 1 
man, and a declaration of Uſe is expreſſed in 
his favour, there muſt be ſome purpoſe to be 

anſwered 
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Enſwered through the medium of that convey- 
ance, which cannot be effected by the rules of 
Ine common law, as the making leaſes ; ſhifting 
Ine Uſe, &c. 


' Again, there is a difference upon a e on Uſes, 
Wo man in fee, when a particular eſtate is li- 63.—4. 
j ited to his uſe, and when the eſtate in fee.— 
When he has a particular eſtate he ſhall be in by 

Whe ſtatute of Uſes, becauſe he cannot have the 
Particular eſtate out of an eſtate in fee, but by 

cans of the operation of the ſtatute. When he has 

Ve general! Eflate, or the eſtate of the Fee, he ſhall 

e in by the common law, becauſe he may have 

that eſtate, conſiſtently with the eſtate he took by 

he conveyance; the limitation of the Uſe for apar- 

cular eſtate, affecting only part of the time, taken 


dy the Conveyance, and not the whole thereof. 


When a man takes by the ſtatute, upon a con-, Leon. 123. 
eyance to Uſes, the eſtate in the Uſe cannot kbp of Hoes 
larger than the eſtate granted in the land to ſerve Dier, 186. 
tbe Uſe ; the eſtate in the uſe and the eſtate in the, LO ID 
and paſſing by limitations, which, in conſidera- Os 


ion of law, are diſlinct. 


When 
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Jenkins and 


Young. 


Cro.C2r.167, man upon a conveyance to himſelf, the ſeveral 


of continuance is marked]; in this caſe, the clauſe 
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When there is a limitation to the Uſe of x 


limitations of the eſtate and the Uſe are conſtrued 


at ſeveral parts of the ſame limitation, and are to be 
conſidered, collectively, as marking the continuance 
of the eſtate. 


When the conveyance of the land, and the 
limitation of the Uſe, are to diſtinct perſons, the 
rule is, that the limitation of the Uſe, cannot en- 


large the eſtate of the land. Of conſequence, the 


eſtate in the Ce, cannot be larger than the eſtate 
in the land, which is limited to ſerve the Uſes; 


it can only be commenſurate with the eſtate in 


the land, however ſmall the eſtate in the land 


may be, in compariſon with the quantity ol 


eſtate, which the words, in the clauſe of the limi- 
tation of the uſe, are ſufficient to paſs. 


This concluſion can only be drawn when the 
eſtate in the land, and the eſtate in the Uſe, arc 
limited to different -perſons for different periods 
of time. For if the land is limited to A. B. with. 
out defining for what period of time, other than 
in the clauſe 79 the Uſe, Sc. in which ſome time 


of 
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of limitation of the Uſe ſhall enlarge the eſtate 
hat would paſs by the clauſe of limitation of the 
land. All the words, collectively taken, do but 
Wicſcribe the period of time for which the land 
þ all be held, and the law will, in this caſe, make 
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C onſtruction upon the whole of the grant. 


heſe then are the differences to expreſs them 
! riefly : 


A limitation, giving an eſtate by the ſtatute 
of Uſes, cannot give a more ample eſtate than is 
onveyed to ſerve the limitations of the Uſe. 


When no expreſs eſtate is limited in the land, 
he declaration of the Uſe will form part of the 
imitation of the eſtate, when the eſtate and the 
Ute are limited'to the ſame perſon. 


Eſtates are ſaid to ariſe 


By reſulting Uſe when there is an aſſurance, a. Raven 
Which. is to have its operation, ſolely, under the 33. 
atute of Uſes, or through the medium of a con- 
eyance at common law, and no diſpoſition is 
ade of the Uſe for ſome part of the time of the 
ſtate of the perſon who limits the Uſe, In this 
Caſe 


e 


2 Eun, 103. 
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Caſe the Uſe is ſaid to reſult to the former owner 
of the eſtate, and executes in him, juſt the ſame : 
if the Uſe had been limited to him expreſsly for thu 
time. This point affords ample room for illuſ. : 
tration by differences and diſtinctions. Thy ; 
will be all introduced in an eſſay on Uſes and 
Truſts, which will be the ſubject of a future pub 
lication.* ; 


Limitations of Truſt. —Theſe give no eſtate a 
law, but only a right in equity. Truſts are wha 
Uſes were formerly, the word Uſe and the word 
Truſt being in thoſe days convertible terms. 


Irn, with reference to the eſtate, may 3 
deſcribed to be a right in equity to have a con 
veyance of the land, and to take the profits ii 


the mean time. ; 
Truſi 


* The doctrine of Uſes is a ſubje&t of much importance ti 
the profeſſion, on which account the Author has been more di. 
fuſe on this head, than may be deemed neceſſary; and as l. 
may be miſtaken in his conſtruction of the ſtatute, the readers 
bis book will do well to ſufpend their opinions on the grail 
point of Diſcuſſion, till it ſhall be decided by the ſolemn judg 
ment of a Court of Juſtice. He is not aware that there bas ele 
been a deciſion on the very point. All the opinions which bat 
been delivered from the bench, on this head, have been extra 
dicial. If any argument is to be drawn from the deciſions then 
ſelves, without any reference to the opinions expreſſed on pl 
nouncing theſe deciſions, they prove the Author's ideas. 
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Truſts are divided into 


1. Truſts executory, 
2. Truſts executed. 

Tpneſe are terms of relation rather to the per- 
In than to the intereſt. Every Truſt is executory, 

WS, cclation to the perſon who is to perform it.— 
E n the other hand every Truſt may be ſaid to be 
5 vecuted, with reference to the perſon in whoſe _ 
i zour it is made, and his power of alienation by 
Faison of his intereſt under the Truſt. When 
ention is made of Truſts, with reſpect to the 
onduct of the Truſtees, and the nature of the 
W ruſts, they are ſaid to be executory ; and when 
ith relation to the perſon, who is to have the 
enefit of the Truſt, and his intereſt by reaſon 
ercof they are ſaid to be executed. Thus, when 
e queſtion reſpects the intereſt of the parties, 
nder the original declaration of Truſt, and 
e conduct which is proper to be obſerved by the 
ruſtees, the Truſt is ſaid to be executory, and 
hen the queſtion reſpects the Truſt, in regard 
the perſon in whoſe favor it is made, and in 
lation to any diſpoſition he has made of his in- 
reſt, it is ſaid to be executed. This diſtinction, 32, 88,172 
Is ſubmitted, reconciles all the differences in 


pinion which are found in our books on this 
bje&t 


Truſts 


1 
* 
N 
1 
Pp 4 
: i 
1 W 
A 
;& 
MK 


2 
— 2 — * wy 


RS Sen 


* * — * - 
- K — — — + 2 - — * — — 
— — ; 
— ba yy 7 — 
r 3 © . 
« 1 => "S207 x 5 
"70. . — 
2 — - - — 1 40 
5 Te) 4 
_ at 


1 : 
© $1 
z 

n5 k © 
bi 


Jntroduftory Chapter. 


Truſis executory are to be carried into exec 
tion, according to the intent of the parties, wit 
out regard to the ſtrict degal import of words, 
that intent can be collected from common Par | 
lance, or the nature of the tranſaction. 


Truſts executed receive the ſame conſtructi 
with reſpect to diſpoſitions made by the owner 
the Truſt, as a diſpoſition of the legal eſtate wol | 
receive. The party proceeds in this caſe up 
the ground that he has the power over the eſtat | 
and what he has done muſt be conſtrued by th 
rules which the law has propoſed, as the moſt (uf 
guide to the intent of the parties. 


Tt is different as to Truſts executory, for the a 
thor of the Truſt declares it to be his will th 

ſomething further ſhall be done, and makes pron! 
ſion accordingly, and the Court of Chancery w 
carry the intent of the author of the Truſt in 
execution, ſo far as it can be collected. 


An eſtate by implication of law has place only 
limitations of the Uſe, either by aſſurances ope 
rating merely by the ſtatute, or through the mt 
dium of a conveyance to ſerve the Uſes, and d 


deviſes in wills. 


[ 
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By the rules of the common law, no intention Vaugh. 260. 


| | : ; : x 1 1 Ca. Abr. 
be preſumed which is not expreſſed, and, con- 8. 


Nuently, no eſtate ariſe unleſs there is a limita- 
Wn to paſs that eſtate. In deviſes by wills, and 
Won limitations of the Uſe, a different conſtruc- 
| prevails. From an intention expreſſed in 
rard to one perſon, the Courts of Juſtice will, 
theſe caſes, imply an intention in favour of 
ther perſon. In theſe inſtances, however, the 
plication muſt be a neceſſary one ;—ſuch that 
hout it the intent of the parties cannot have 
ct, according to the terms in which they have 
preſſed themſelves. 


If a limitation is made by a man to the Uſe of * Inf 22 b. 
1 Ventr. 372. 


heirs, without giving an eſtate to himſelf, or pybus and 

Mitford. 

Tippen and 
heirs till his death, the law will imply an 3 

5 ; . „ „ ILdRaym. 33 

nt to retain the Uſe to himſelf for his life. 4 Mod. 380. 


other perſon, for his life, as he cannot have 


is caſe, according to the more general arrange- 
nt of the law, belongs to the learning on re- 


ing Uſes. 


Again, if a man deviſes to bis heir, after the 

DON ; Eq. Caſe, 
th of his wife, the law lays hold of the ex- 1 
ſion of the time at which the heir is to take, 


as 


80 


or his will as expreſſed, have effect, by any ot 


cation. 


. | CHAPT! 
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as excluding his right of enjoyment till that tin ; 
and becauſe the death of the wife is uſed to my ; 
the commencement of the eſtate, limited to 
heir, the law preſumes that the wife is to h 6 
the thing deviſed for her life. | 


So if a man deviſes land to another, after q 
fault of iſſue of the body of the perſon who is i 
heir, the implication of the law is, that it wast 
intention of the teſtator that his heir ſhould 
an eſtate in tail, and the deviſee an eſtate in 
mainder, expectant upon that eſtate, and t! 
will ſeverally have eſtates accordingly. —The int 
of the teſtator cannot be reconciled with his wor 


conſtruction. 


| All theſe Caſes are to be contraſted with! 
ſtances in which there is no room for ſuch im 


Eſtates are now to be conſidered, in relation 
their quantities and ſeveral ſorts, as they are 
freehold and not of frechold, and the words 
which their extent is to be marked, or may 
aſcertained. 


CHAPTER Tre FIRST. 


' 
| 


SY On Freeholds. 


HE term Freehold, as denoting at this day 
an eſtate of a certain quantity, or rather of ; Ing. 43 b. 


and 
peculiar quality, is uſed in contradiſtinction 8 


the term Chattel, or probably an eſtate held 2 


y copy of Court Roll. | 


Much queſtion has ariſen on the import of 
is term. Reference has been made to the moſt 
tient Law writers, to prove the grounds of a 
ariety of opinions. The paſſages, however, that 
ave been quoted, have been groſsly miſunderſtood, 
very much miſrepreſented. = = 


There is not in the law a term which may be 

ore eaſily explained.—lr is acknowledged on all 
ands, that our Rules of Property are, for the 
ft part, derived from the policy of the feudal 


Eun. $5. 
G eſtabliſh- 
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2 1 eſtabliſhment. Under that ſyſtem, real propem 
3 Ditto, 434. was held either by farmers at the will of their lord 


2 Bl. Com. or by other perſons for certain and ſtated period 

as during their lives, or ſome other ſpace of tin 

ie &s; meaſured by an event which might not happe 

1 Inſt. 45 b. within the period of a life. Eſtates for years we 

1 xo 3 then unknown, or were ſo rare, and limited þ 

Pow = his ſo ſhort a time, that, in point of intereſt and y 

Wood, p.4lue, they were not t of any conhideration. 
Simeon, 66. 

From the Diviſion of Eſtates, it will appe 

that no intereſt, but what may continue for t 

period of a life, is an eſtate of Freehold. 

intereſts for a ſhorter period, or, more prope 

ſpeaking, a definite ſpace of time, are deem 

Chatrel intereſts ;—a term which will be explain 

in a future page. — 5 8 95 


Theſe intereſts of a Chattel quality, when till 


Bac. Abr. v. firſt came in uſe, were of very ſhort durati 


Leaſes, 
Sull. 7. They were generally confined to a few years, il 
1 Inſt, 5. during that time, were in the power of the own 
de 292: of 'the Freehold, who, probably, on the firſt 

Leates. troduction of the feudal polity, eſpecially wil 

the doctrine of that ſyſtem of tenures was {trid 


adhered to, might determine the tenancy at 
plca 


eaſure by his entry, or the declaration of his will, 1 Inft. 46 a. 
d certainly till the reign of Hen. 8, (by which H. 8, c. 15 
e right of avoiding a recovery ſuffered by covin, 


default, was given to the farmers or owners of 

hattel intereſts) might put an end to the eſtate of 

s tenant, by ſuffering the land to be recovered Plowd, $4. 
t of his hands. 


The perſons to whom ſuch Chattel intereſts 

ere granted, were generally of low degree; and F. N. B. 12 c 
ry likely the villains of antient times, who are aft. 58 a. 
xe Copyholders of the preſent day. A ſoldier, Sull. 

d ſuch was the profeſſion of all perſons of con- 

derable property, deemed himſelf degraded, in 


is warlike age, by employment in huſbandry. 


Little, if any regard, was had to the quantity 
the intereſt of theſe farmers ; nor did they de- 
ve any conſequence from their tenancy. It oy: 
ot intitle them to be members of the great Coun- 

|, or Judges, or Suitors, in the Courts of Juſtice; 

d if the title of their Lord, or the perfon of 

hom they held, was queſtioned, though, of con- 

quence, their right under him was involved in 

at queſtion, they, by the common law, had no 

Peans of defending the title, even for their own 

G 2 intereſt. 
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— g * intereſt, The right of defence devolved upon ui 
: lord alone, and if he would not take it upy f 
himſelf, his tenant was without remedy. : 


It was far otherwiſe with the owner of: N 
eſtate, which at this day is denominated a Fre 
hold intereſt. His intereſt conferred on him 
variety of rights, and ſome of the moſt valuatif 
privileges. So ſoon as he obtained his eſtate, h 

2 Bl. Com. became a Suitor of the Courts, and a Judge, 
x WG og 3. the capacity of a Juror. And this is the eſta a 
which, at this day, intitles a man to be ſummom i 

e _ 186 on Juries, and give his voice in the Election 
Members to ſerve in Parliament for counties; a; 

alſo for boroughs in which the right of voting! g 

in owners of tenements within the borough gent 

rally, or of tenements of a particular deſcriptic | 

as held by Burgage Tenure.—This eſtate alſo col 

ferred on its owner, the right of defending t 

title, for that intereſt which he had in the lan 

If he performed thoſe terms of ſtipulation, up 

which he took his eſtate, he was intitled to ho 

the land, during the period, for which it \ 

granted, without any dependence on his lord, 


o 


regard to his will, in ſo much that he mip 
hold it, upon theſe terms, even againſt the will 
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| directly, to defeat his eſtate. 


e land could not be recovered by any ſuit, in 
Which he was not called upon to defend his title. — 
Wcnce it became a maxim of our law, that all real 
ions muſt be brought againſt the tenant of the 
mediate Freehold, who, at this day, is called 
Wc Tenant to the Precipe, or writ by which the 
ght of real property is generally demanded. 


The eſtate of this tenant is denominated from 
e circumſtances of his tenancy, or condition 
ith reſpect to his tenenient. 


As this tenant held, independently of the will of 
s lord, his intereſt, in contradiſtinction to that 
Termors or Villains, whoſe eſtates were liable 
be determined ar pleaſure, was deſcribed by the 
ord Freehold; a term of art, denoting the quality 
the eſtate, as indefeaſible at the mere will, or 
price, of the lord, whenever he ſhould think 
oper to exerciſe the one, or ſignify the other. 


12 . This 


Wis lord, who had no poſſible means, directly or | 


And ſo cautious was the law at this early pe- 8 


od, of preſerving the intereſt of this tenant, that Packhurtt. 
3 3 Atk. 135. 
4 Brown, 405 
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On Freeholds, 
This is evidently the ſenſe in which Brad 
uſes the words Liberum Tenementum, (from th | 


tranſlation of which into engliſh we have the wo 


Freehold) when he ſays, © Liberum Tenementuf 

* ka ba dicilur ad Diferentiam Villenagii, et Villanorum q : 
p- 22, 224. fenent Villenagium, quia non habeut Actionem wi 
Aſfiſam Sc. item quod fit ſuum et non alienum, if 


eft fi teneat nomine alieno, ut firmarius et ad Teri 


num, vel ficut Creditor ad Vadium. 


| When mention is made of offices they are diſti 
guiſhed, as offices of Freehold, and not of Frechol 
and they are ſaid to be of Freehold, as giving 
certain, ſtable, and fixed right to the perſon b 


whom they are to be exerciſed, and entitling hin 


to an aſſize, on diſturbance, ſo long as he acqul 
himſelf properly in the diſcharge of his dut 
and not of freehold, as held ad libilum, and liabl 
to be determined at the pleaſure of the perſon! 
whom the right of appointment refides, withol 
his aſſigning any reaſon for his diſmiſſion ot ti 
perſon, who has the appointment. 


Theſe poſitions clearly prove the applicatia | 
of the word Freehold, in the ſenſe in which it bi 


been uſed. 
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ſtates of a certain duration, as againſt the lord, 


as applied to deſcribe the quantity of the tenants 
Watcreſt. 


In this ſignification, the term Frechold ex- 
Wrcfſes that the tenant has a right, to an eſtate, to 
xe held independently of the will of any lord, 
which, with reference to the code of our antient 
aus, and in the common acceptation of the term 
ven at this day, means an eſtate, which may con- 
inue for the period of a life at leaſt. 


Every eſtate of inheritance, 1s, neceſſarily, an 
ſtate of Freehold ; being more ample than 
n eſtate of mere Frechold, and comprizing 
Il the time of that eſtate, and conferring all the 
rivileges and advantages that are annexed to it. — 
"ith ſome other qualities, as that of being taken in 
ontinual ſucceſſion, which are not common to 


rechold may, however, have a deſcendible qua- 
ty, as will be ſhewn under the Chapter treating 
f Eſtates for Life. 
In many inſtances, and for certain purpoſes, 
sto intitle a huſband to be tenant by the cur- 
G4 teh, 


In proceſs of time, this term, as it expreſſed Sim. 67. 


I Inſt, 43 b. 


n eſtate of mere Freehold. An eſtate merely of | .. 


88 


5 Rep. 94. 
2 Bl. Com. 
144, 165. 


2 Bl. Com. 
165, 


5 Rep. 94. 


that his poſterity are to take, by ſucceſſion, in 
courſe of deſcent. 
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teſy, or a wife to be tenant in dower, it is ul 

that the huſband or the wife muſt be ſeifed of th f 
immediate Freehold and Inheritance, by which if 
meant, that the huſband or wife muſt be ſeied a : 
the firſt eſtate of Freehold, which, by way of di : 
tinction, is ſometimes merely called the Freehol f 
and at other times the immediate Freehold, a 
at leaſt, that the firſt eſtate of inheritance, withou 0 
any intermediate eſtate of Freehold, muſt be i 
the owner of the eſtate of the immediate Fr 
hold ;—the word Freehold, in theſe caſes, 1 
porting the quality of the eſtate, as giving th 
right to the immediate Freehold, and the wolf 
Inheritance importing that the eſtate muſt | 
tranſmiſſible to the poſterity of the tenant, 


Thus much for the meaning of the wor 
Freehold.-—Next for the rules enen to | 
which are, 


Firſt, That the eſtate of the immediate Free 
hold may not be put in abeyance. 


This rule is ſo ſtrictly adhered to, that nol 


{tance can be ſhewn, in which the law allows th 
Freehol 
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rechold to be in abeyance, 4 the act of the party. 
| ; Che Caſe of a parſon 1s not an exception to the 
| le, for it is by the a of Ibe law, that the Free- 
old is, in this Caſe, in abeyance, from the time W 
| the death of the incumbent, to the time of the 
. nduction of his ſucceſſor; beſides conſidered as 
| n exception, it is not within the Reaſon of the 


ole. 
From the rule there flow the following points: 


1. That an eſtate of Freehold, granted in cor- e 
oreal hereditaments, as lands of any deſcription, . 
dr incorporeal hereditaments already created, as 
ents commons, &c. 10 commence at a future day, or 
por an event, is void in its limitation, unleſs 
pranted by way of remainder, and expectant upon 3 
a preceding eſtate of Frechold, ſufficient to ſup- 2 Bl. com. 


Port it. 171. 


2. That although an eſtate of Freehold, pearne. 
granted, in remainder of a preceding eſtate of * * 
Freehold, to commence on a contingency, or at a Rep. 51. 
future day, may be good in its limitation, yet, . 
that the ſame may be good in event and veſt in 

intereſt, it is required that the time when, or the 


event 
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event upon which, the remainder is limited f 


— 
2 — 

* 2 - 2 a 

A 3 

" Somme 1 * - 

2 — — — — 


commence in intereſt, muſt, with one exceptio 
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ariſing from the expreſs proviſions of an Act a 


tw wo 


Wm. . | 2 5 + 
"*. 16. Parliament, happen during the continuance of th 


particular eſtate, by which it is preceded, or af 
that very inſtant that rhe particular eſtate deter 


Tt F x 

. MINES, 

; 48 3. That an eſtate of Freehold, may not bl 
1 granted in corporeal hereditaments, or incorpori 
Wini hereditaments already created, to exiſt at intervai 
ee. ; 
| dats! only, and not continually. 

1. As to the firſt branch of the rule, it only a 
1. 11% tends to corporeal hereditaments, as lands, an f 
CO | incorporeal hereditaments already created, as rent 
1 &c.; and not to rents or any other incorporal 
i hereditaments, when a limitation of them to © 
by; enjoyed for an eſtate in future, is made upon the 
n : | 

wp firſt creation. 

i4 : 4 158 | a 

1 b We A grant of a rent de novo, to commence from 

0 mi — 424, and 8 2 | 4 in. , 
1 6 | Relerences à future time, or upon an event, is held to be in 
I diſputably good. 


This branch of the rule has place, as well i 


conveyances of the eſtate of the immediate Free- 
hold, 
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old, as of eſtates ſerved out of a reverſion, or 8 Co. 24 b. 


-mainder ; expectant upon a preceding eſtate of 
rechold, and whether the conveyance is made 
y feoffment or grant, or by releaſe, or confirma- 
jon, in enlargement of an eſtate, the doctrine of 
he rule is equally applicable. 


2 Bl. Com. 


Thus a conveyance, for an eſtate of Freehold, a 


> commence at a future day, or upon an event, 
ade by a perſon ſeiſed of the Fee- ſimple, and 
aving the poſſeſſion of the land in right of that 
ſtate, is abſolutely void. 


So is a conveyance, made, in like manner, by * RP; 55» 


Caſe. 


| 2 Rep. 93, 

c, expectant upon an eſtate of Freehold, and Barwick's 
þ aieastoOa 

onſequently, not having the poſſeſſion. As where Reverfon 
. 3 3 6 expectant 
is tenant for life, or in tail, remainder in fee to on a Term 
for Years, 


perſon ſeiſed of the reverſion, or remainder in 


, and B, during the continuance of the eſtate for 
ife, grants the land to C for an eſtate of Freehold 
er next Michaelmas, the grant is void. 


Jil 


And, for the ſame reaſon, the grant of the firſt Butler's An- 
| notations 
ſtate of Freehold, upon any conveyance, to a on r Inſt. 


216, 4.— 


derſon unborn, is abſolutely void. In regard to Ink. 217, a. 
he rule it matters not by what means it is at- 
tempted, 
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future time, or a particular event, for its con 


is limited to another, by way of remainder, upalif 


i Inſt. 215 a, hereditaments, is made before the day on whic 


tempted, to put the Freehold in abeyance, whe, 
ther by expreſsly limiting the eſtate to commen | 
in future, upon a conveyance which is ſufficient | 
paſs the Freehold immediately, or by marking 


mencement, or giving it to a perſon who has nai 
a preſent capacity of taking the ſame. And thy | 
an intereſt for years may commence from a futur | 
day, yet if a term for years is granted to one per 
ſon, as a future intereſt, and an eſtate of Freeholii 


that eſtate, and livery of ſeiſin, in the caſe of land | 
in poſſeſſion, or the delivery of the deed in th | 


caſe of a grant of lands in reverſion, or incorporellſi 


the term is to commence in intereſt, the remainde | 
will be void. —As the intereſt of tenant for yean | 
is to commence from a future time, the remainder 
limited upon it, muſt alſo be future, which the lai 
will not allow. In a caſe ſo circumſtanced, thy 
term for years will be good, and the remainde 
will be void. 


It is however to be obſerved in this place, tha 

if the time, at which the Freehold is limited b 
commence, elapſes, in the caſe of feoffments 
| before 


fore livery is made of ſeiſin, and, in caſe of 
her aſſurances, operating by deed, before the 
livery of the deed, ſuch aſſurances will be good, 


Thus Anthony Long, and Alice his wife, by 


art, and John Fiſher of the other part, leaſed to 
hn Fiſher and others lands in Box, to hold the Þ 


rvivor of them, ſucceſſively, from the Feaft of 
. Michael the Archangel then next coming, unto the 
d and term of their natural lives. Livery of 
iſin was made by ſaid Long and wife in perſon 
ter the ſaid Feaſt, to Fiſher and the others, ac- 
vrding to the form and effect of the indenture, 


And upon a writ of error it was adjudged, 
at livery of ſeiſin made by the huſband and wife 
Iter the Feaſt, was good. 


In the Caſe of Greenwood and Tyler, in which 
e conveyance was by feoffment, a difference was 
ken between livery by the parties in perſon, and 
prery by attorney.—This point relates more im- 
ediately to the execution of deeds under a letter 


attorney, and will be conſidered in its proper 


lace, 
Such 


Greenwood 
and Tyler, 


denture made between themſelves of the one Hob. 314. 
Cro. Ja. 563 


me to ſaid John Fiſher and the others, and the 72 759 
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On Frecholds, 

Such Caſes as that of Greenwood and Tyler 
are not within the extent of the rule, as afſurancyif 
cannot operate, under the circumſtances: of thee 


caſes, to put the Freehold in abeyance, were th j 
allowed to paſs it. A feoffment, or other aſſuranc 
to hold from a day that is paſt, is, virtually, in thi 
caſe. of a feeoffment, to hold from the time aff 
which livery of ſeiſin is made, and, in the caſe a 


an aſſurance operating by deed, from the time th | 


deed is delivered. 


* 


It is from the time, at which livery of ſeiſin 


made, that a feoffment begins to operate on 
eſtate, and, from the time of its delivery, thata 


inſtrument, requiring to be executed with the o 


remonies eſſential to a deed, has its effect. The 


are the reaſons upon which the Courts of Juſti 


have proceeded in deciding queſtions in inſtana 
of this ſort. 


It is alſo to be obſerved, that, though the! 
mitation of an eſtate of Freehold, may ſoun 


fulurely, —and, upon the face of the inſtrumel 
appear to be void, for that reaſon; yet, if it ſh 
be proved, or turn out upon evidence, that eflatt 


of Freehold are already, by ſome former inſt 
men 


On Freeholds. 95 
| ent, extended to that period, at which the eſtate, 
anted by the inſtrument in queſtion, is to cm- 
Pence; and the time when, or event upon which, 

e eſtate is thereby limited to commence, is the 
or and proper determination of the eſtate already 
iſting, the future words, in the clauſe of limi- 
tion, ſhall be conſtrued, as marking the time at 
ich the eſtate is to commence in poſſeſſion, 
d not the time at which it is to commence in 
tereſt. e ks 


The Caſe of Weale and Lower, the dodrine pollexf. 66. 
Topoſed in 10 Rep. 107. b. Paſſmere v. Prow/e, . 1 
ro. Eliz. 323, and Dyer, 376 b. and the language 


1 Salk 232. 
the Court in Badger and Lloyd, are ſo many, 14 Bas 


thorities for this conſtruction. 8 8 


0 
In rale and Later, A made a feoffment to the 

le of himſelf for bis life, and after the death of 
mſelfand of M his wife, to the uſe of B the eldeſt g. gupra. 
n of A, for his lite, and it appearing in evidence P. 3+ 
at M had an eſtate for life by a former deed 

ale, C. J. held, that the mentioning the death of 

{ was only expreſſing when B hone be intitled 

the poſſeſſion. 


And 
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* a: And according to the 10 Rep. at the folio 


3 ns which reference is made, If there is a leaſe i 
1 Inſt, 21. life ſubſiſting, and a grant is made of the reverſ 
to hold for life after the death of the leſſee, the gt 
is good ; for, as it is there ſaid, to limit an eſiy 
after the death of the leſſee is, in conſtruction; 
Law, to grant that it ſhall commence in poſleſh 
oy y a. when the eſtate of the leſſee ſhall be at an e 
«Saud, i oo alſo a grant of the reverſion when, after| 
death of tenant for life, it ſhall fall, has been q 
ſtrued a good, and preſent grant of the reverli 
notwithſtanding the words of the grant do n 
in ſound, or, ſubſtantively, without reference 
the leaſe for life, appear to paſs the eſt 
immediately. 


And, in Badger v. Lloyd, the Court of Kay 
Bench agreed, that if a man, ſeiſed of the ren 
fion, after an eſtate tail, deviſe his lands to anotit 
after failure of iſſue of tenant in tail, it is an in 
diate deviſe of the reverſion, expectant on 
eſtate tail, and therefore good. —And by Hi 

3 Ld. Raym. 3 | ; | 
525. who delivered the reſolution of the Court: I 
the eſtates deviſed are after the death of tenant 
tail without iſſue, yet the reverſions paſs umn 


diately, only they will not take effect in poſſelli 


On Freeholds, 


! the eſtate tail is determined, in this caſe, preſent 
b ate in reverſion do paſs, and, in conſtruction of 
w, they are limited after the determination of 
e particular eſtate. 


In all the Caſes which have been cited, the 
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Attermed in 
Sacc. & 
| i 


ate, limited by the conveyance in queſtion, was Lady Laneſ- 


commence at the period, which would regularly, 
d certainly, determine, the eſtates already exiſt- 
; and theſe and the like Caſes are alone open to 
e obſervations which have been made, For if 
e laſt of the ſeveral particular eſtates already 
ſting, is to determine at one time, and the 
ate, limited by the conveyance in queſtion, is 
commence at any other time, (though that time 
ay be the regular and proper determination. of 


borough v. 
Fox. 


Ca. Temp. 


Talb. p. 


e particular eſtate, though not of the laſt, or 


e on which the reverſion or remainder which is 
anted, is expectant) the limitation will be void, 

in theſe caſes the future words in the limitation 
nnot be conſtrued to mark the time at which 
eſtate is to commence in poſſeſſion, becauſe it 
wy not take effett in Poſſeſſion at that time. 


This branch of the rule is applicable only to 
ole modes of aſſurance, which, of neceſſity, ac- 


H cording 
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cording to the effect aſcribed to them by law, muf 
paſs the firſt eſtate of the Freehold immediately, 
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or will never affect it. 


Grants enlarging an eſtate upon condition, and 
i : : 
2 Lev. 75. limitations of uſe, and gifts by deviſe—as they d 
not neceſſarily operate upon the Freehold imme. 
diately, and declarations of truſt as they do m 
1 Tr. A. 579 , . . 
Hopking and paſs the eſtate itſelf, but only give a right to: 
Hopkins. conveyance of the eſtate, do not fall within thi 
object of this doctrine; but, theſe inſtances er. 
cepted, this branch of the rule attaches upon al 
limitations, whether of the legal eſtate, or of th 
mere uſe by aſſurances operating under the ſtatut 
of uſes without the intervention of the leg 


cltate,—by whatever means they are made. 


= 


This remark, however, may be neceſſary as 
grants of eſtates for years to be enlarged upon 
condition, limitations of uſe, and gifts by devil 

Fearne, 429: After the firſt eſtate of Freehold, limited by al 
of theſe modes of aſſurance, becomes veſted ll 
intereſt, all the contingent eſtates of Freehol 
expectant thereupon will be liable to the doctrinh 
of the ſecond branch of the rule and unleſs tht 


veſt in intereſt, before the determination of 4 
th 
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On Freeholds, 


e eſtates of Freehotd limited to precede them, 


"rt them. As ſoon as the firſt eſtate of Freehold, 
dnveyed by either of theſe means, veſts in the 
erſon to whom it is limited, the Freehold is af- 
Red by the aſſurance, and all the rules relating 
the Freehold, attach upon the eſtate. 


And probably too, indeed from the ſpirit of 
e law it ſeems beyond all queſtion, that though 
term may be enlarged upon condition, and the 
reehold, in the caſe of a grant of a term only of 
ings lying in grant, remain in the perſon who 
ants the term till the condition ariſes, yet in all 
her inſtances, as where the perſon, whoſe eſtate 
to be enlarged, takes an immediate eſtate of 
reehold, or where a Freehold is limited inter- 
ediate to this term, the eſtate to be enlarged, 
ill rather be within the doctrine of contingent 
mainders, than of eſtates to ariſe upon condi- 
on in enlargement of a preceding eſtate. 


It may be a matter of doubt upon the firſt 
ew, when the eſtate, to be enlarged, is for years, 
hether the fee muſt not paſs immediately, or 
H 2 whether 


d in reſpe& of which they are remainders, will 
> void for want of an eſtate of Freehold to ſup- 
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whether it may wait for the event expreſſed 
the condition, from the caſes on the point iti 


clear that the fee will paſs immediately, or v 
to commence in eſtate upon the performance 


the condition, according to the nature of the i 


ſurance by which the eſtate ſhall be conveyed. 


ide caſe of things Iying in livery, in whid 


the aſſurance muſt be perfected by the ceremon 
of Livery of Seiſin if the eſtate to be enlarged i 
of Freehold, the fee will not ariſe till the cond 
tion is performed. On the contrary, if the pr 


ceding eſtate is for years, the fee will paſs imm 


diately, becauſe livery of ſeiſin muſt be made i 
the firſt inſtance, and that act neceſſarily paſk 
an eſtate of Frechold at the leaſt. 


For as to things of this ſort, the ſame mod 


of aſſurance, which is proper to the conveying 


eſtate in fee, is alſo proper to the paſſing an eſtat 


for years. And, under ſuch a conveyance, tit 
grantee may, conliſtently with the intent of thi 


parties, and the mode of aſſurance which | 


adopted, have an eſtate for years till the conditidl 
ſhall be performed, and afterwards an eſtate 
tee. 
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On Freeholds. 101 


As to things lying in livery, livery of ſeiſin 
muſt be made in the firſt place, if an eſtate of 
Freehold is to be conveyed ; and, as livery of ſeiſin 1 Inſt. 2254. 
eceſſarily paſſes an eſtate of Freehold, the perſon 


| 


o whom livery is made will have the eſtate in fee 
mmediately, and afterwards, when that eſtate is 
defeated by the condition, a term for years. 
It is the nature of the aſſurance, which, in 
heſe caſes, governs the conſtruction, and not the 
tent of the parties. The intent is the ſame in 
oth caſes; but, as that intent may not have effect, 
ccording to the words in which it is expreſſed, 
y reaſon of the ceremonies, by which the parties 
ave executed their aſſurance, it muſt have effect 
it may. In the one caſe, the words which give 
e eſtate in fee, are, in conſtruction of law, a 
ditional limitation, or, as they are more frequently 
led, a condition precedent to limit the eſtate. In 
e other they are properly a condition to defeat 
e eſtate, and operate accordingly. 


In the caſe of things lying in grant, the fee will 
_—_ — am Litt. & 349. 
ot veſt in eſtate till the condition is performed. , tat. 277 a, 


H 3 Theſe 
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P. 216 b. 


On Frecholds. 


Theſe differences reconcile all the caſes on 
the point. Lord Coke has taken a great deal of 
pains to collect the caſes in the firſt volume of his 
Inſtitutes. A peruſal of theſe caſes, either in the 
works of this much eſteemed writer, or in the 
books at large, from which his collection was 
made, will fully prove theſe diſtinctions, though 
the apparent difference in the deciſions is not 
accounted for in this manner by any author. 


Declarations of truſt, are not within the ob- 
ſervations offered on any part of the doctrine of 
the Frechold, while the intereſt they paſs conti- 


nues to be an equitable intereſt ; though the eſtate, 


to which theſe declarations intitle the owner of the 


_ truſt, will beof Freehold, when the truſt is executed 


into eſtate, by a conveyance of the land, in per- 
tormance of the truſt, 


On eſtates of Freehold to paſs upon condition 
in cnlargement of an eſtate for years, without the 
intervention of any eſtate of Freehold, the Free- 


hold remains in the Grantor till the time ſhall 


arrive at which the condition is to be performed. 
This one remark will, in this place, ſuffice to point 
to the reaſon of the deciſion which this caſe has 
received. 


And 
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And it is further to be obſerved, that if, upon 
z conveyance to uſes, the firſt limitation of the 


uſe, is made to a perſon unborn, or to commence 
at ſome future period ; the uſe undiſpoſed of will 
reſult in the mean time, till it may veſt, according 
to the limitation, ſo that the immediate Freehold * 
will not, at any time, be without a tenant. 


Alſo in the caſe of executory deviſes in which Fearne 432. 
1 Cro.Eliz. 878 
the Freehold may remain unaffected by the will, Pay's Caſe. 
: : \f1 Lutw. 798 
in point of eſtate, for a conſiderable length of“ GA 79 


time; the Freehold paſſes to the heir at law till * : 
g : K 2 x 6--S 7 
the Deviſee can take. So that this doctrine does Gore v. 


not allow the freehold to be in abeyance. * 


As to truſts, they do not give any legal eſtate. 
They merely confer the right to a conveyance of 
the eſtate : therefore, though the intereſt of the 
owner of the truſt may be of Freehold, in point 
of quantity, yet it cannot be ſuch in quality, till 
ci tice legal eſtate is ſubſtituted in the room of the 
-W quitable right by reaſon of the truſt. | 


As to the ſecond branch of the rule.—The claſs 
of caſes which belong to it, relate more parti- 
cularly to the doctrine of contingent remainders, 

Hz and 
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and will therefore be diſcuſſed in a future publ. 
cation, in which remainders of this deſcriptinM 
will be fully conſidered. 


1 Rep. 37. And upon the third branch of the rule, i 
Fearne 427+ jg determined, that a feoffment to one man ant 
his heirs to hold on every Monday to another mu 


and his heirs to hold on every Thurſday, &c. is void, 


t Rep. 85. And more generally that a grant of lands or 
| Fearne 421. any incorporeal hereditament, already created, for 
an eſtate of Freehold, where the eſtate 1s to be 
ſuſpended for any part of the time, as during the 
infancy of the heir, upon the death of his an. 
ceſtor, is, as to the limitation, or conditions to ceaſe tht 
eſtate, repugnant to the policy of the law and 
therefore void. 


But, upon the grant of a rent, or commons 
Fearne 421 8 : 
Brook Judg. Or Other incorporeal hereditaments, on the crea- 
ment, Pl. 4 tion of it de novo, or in the firſt inſtance, a clauſe, 
for ſuch ſuſpenſion of the eſtate, will be good, 


and have the deſired effect. 


From the firſt and third branches of the rule, 


and alſo from the ſecond, it clearly appears, that 
the 
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the law will, by no means, nor in any caſe, allow 
the eſtate of the immediate Freehold to be in 
abeyance. By abeyance is underſtood expectancy 
or the waiting for an event, however near, or 
the lapſe of any time however ſhort, and though 
but for a day, to veſt the intereſt, which is given 


in eſtate, 


This may appear a very ſtrict rule, and indeed 
its object might have been otherwiſe attained, by 
xdopting that conſtruction, which is allowed to 
eviſes ; but upon the notion, which the law en- 
tertains of the effects of its modes of aſſurance, — i Inſt. 217 a. 
good policy, and the general convenience of ſo- 
ciety, required that the rule ſhould be adopted 
and render it neceſſary that it ſnould not be de- 
parted ſrom.— The diſtinction made between 
ſtates in land, or rents, or other incorporeal 
hereditaments already created, and rents, or other 
ncorporeal hereditaments created de novo, illuſ- 
ates the doctrine, and ſhews its application, and, 
th the obſervations which will be offered upon 
he reaſon of the difference, demonſtrates, beyond 
l contradiction, that the rule is not ſo much of 
dolitive inſtitution, without any foundation in 
alon, or reference to principle, as the neceſſary 
: conſequence 
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conſequence of the great maxim of the law, tha 
a particular miſchief is rather to be endured thy 
a general inconvenience introduced. 


Feoffments, and all other modes of afſuranc 


which owe their effect to the common law, ſax 


a grant to enlarge an eſtate for years upon con. 
dition, are ſuppoſed to paſs the firſt eſtate d 
Freehold which was in the perſon who make 
aſſurance. Therefore, as theſe aſſurances pa 


the eſtate of the Freehold out of the grantin 


party, they muſt neceſſarily be conſtrued, eithe 


to paſs it to the grantee, or put it in abeyanceM 
and therefore, as of courſe, the conveyance mul 


either paſs the eſtate, or the limitation will b 


deemed void. 


The object of the law, in preſeribing certail 


rules for the regulation of property, is to induct 


that convenience, which neceſſvrily ariſes, from 
an adherence to certain forms, which are means t 


"a certain end. 


It has for a long time been a principle of ls 


that nothing which, in its kind, is inconvenie 
ſhall be permitted to have any effect, or ſuc 
effe 
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r-4& only, as is conſiſtent with public conve- 
ace. Upon the foundation of this principle 
cre is no argument in law which hath greater 
eight, in the determination of any caſe whatſo- 


er, which hath for its ſubject, Res integra, or a 

beſtion which hath hitherto never received a de- 

fon, than the argument whicn adverts to the x Inſt, «x a. 
lity of the law, and is termed Argumentum ah 
convertenti, from pointing out clearly that the 
xmiſſion of this or that act, or of this or that 
mitation, will generally, in its conſequences, tend 


— 


the inconvenience of fſocicty. 


con this principle it is, that effect is denied 

a limitation to one man every Monday, "I 
other man every Tueſday, 8c. and to a limita- P 
on to ceaſe an eſtate in land, or any incorporeal 
reditament already created, during the minority 

[ the heir, and to a limitation of an eſtate of 
rechold in lands or any corporeal hereditament 


ready created, to commence at a future day, ſa 


at the Freehold might be in abeyanee. Were 
ch limitations allowed to have the effect of that 
tent, with which they are made, the greateſt 
convenience would be a neceſſary conſequence, 


perſon who has a precedent right to the parcels 
of 


/ 
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of land, or other ſubject of property, comprin 
in the limitation, would, in ſome caſes be delays 


in others prevented, from recovering his right 
proſecuting the neceſſary means in order to hi 
recovery. 


x Rep. 879, In the one inſtance, the eſtate of Freehdl 
would be in abeyance, during the minority of th 
heir; ſo that of the ſubject of property compriz 

0 in that limitation there would, during ſuch m 

| nority, be no perſon of whom the right might k 

demanded ; and in the other inſtance, no vt 

demanding a render of the land, could be ſued a 

one day, but what would be abated on the nei 

by the change of the terretenant. 


In the former caſe the perſon demanding tht 
right, would be unreaſonably delayed in the pri 
ſecution; and in the latter, no proſecution, d 
demand, could ever be ſucceeded by a recove! 
of the thing demanded. 


I.! regard to lands, or corporeal hereditamelt 
kler's Ca. / | | 
rms = already created, an eſtate of Freehold may not © 
Moor 423: limited out of them, to commence from a fut 
Barwick's Ca. 


5 Rep. 94+ period, or to be ſuſpended for a time, ſo as thi 
Preebolſ 


On Freeholds, 


rechold may, at any time, be in abeyance /ave in 
be caſe of a parſon, Sc. Were ſuch limitations al- 
wed to be good, the moſt injurious conſequences 
ould neceſſarily enſue. The right of Property 


ay be in one man, and the Eſtate of that Pro- 
rty in another. The perſon who has the title, 


d not the eſtate, may ſeek the recovery of his 
bt, and, eventually, as his right ſhall turn out 
os proof, ſucceed in his ſuit after he has com- 


inſt the perſon who holds the firſt eſtate of 
rechold ; and ſhould that eſtate determine, while 
e ſuit is depending, the ſuit would determine 
0—lIt follows then that by limitations of this 
t, which would put the Freehold in abeyance, 
would daily, or after any ſhort interval, ceaſe 
e eſtate as to one perſon, and then give it to ano- 
er, and ſo on alternis vicibus, the perſon who has 
eright may be delayed in his proſecution in one 
e, and deprived of all poſſibility of a recovery 
the other, and therefore prejudiced by reaſon 
the act of thoſe, againſt whom alone he can 
cute his action, to obtain his right. 


Between the caſe of lands and 1ncorporeal 
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enced it, but he can only inſtitute that ſuit dw 


ſeditaments already created, and of a rent or 
| common 


8 
- 
* 
. 
. 
2 
3 
2 
4 
i 
| 
1 
* 
* 
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common created de novo, there is a ſubſtanti 


1 Rep. 87 a. 


difference. Rents and commons are indeed in, 
tereſts in lands, but collateral to the lands them 
ſelves. The perſon, who takes intereſts of thi 
ſort immediately from the proprietor of the la 
takes them originally, and there 1s neither any in 
conſiſtency or inconvenience, in ſo creating then 
that they may ceaſe, or be ſuſpended at interui 
or that they may not commence in eſtate, tho 
the eſtate is a Freehold in quality, till the arr 
of a future period, or the riſe of an event. 
one can be prejudiced, by reaſon of ſuch limit 
tions, ſince, as to the rent or common, firft— 
one is in Queſtion, in point of benefit and tit 
but the perſon to whom the rent or common! 
granted; and /econd/y—there can be no perl 
who can lawfully claim the rent or common, i 
thoſe who can derive a title from or under tl 
perſon to whom it is originally granted, and the 
deriving his title in this manner, he muſt take! 


rent, or common, upon thoſe terms, upon vi 


3 Rep. 87. 


it was taken by the perſon from whom the titl 
derived. Theſe terms, whatever they are, 


Modus Donationis, and give a quality to 


eſtate. 


Hou! 
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However, to limit a rent or other incorporeal 


hereditament already created, to commence at a 

ure day, or upon an event, is, at once, to bring 

the caſe within the reaſon, for which effect is de- 

nied to the like limitation of an eſtate of Frechold 

in land; and therefore a future or conditional limi- 

ation of any incorporeal hereditament already 

created, is, conſequently, within the extent of the 

rules, by which caſes of limitations of land, for an 

ſtate of Freehold, to commence in future or upon 

an event, are decided. When the rent has once 

deen created, a title may be made to it, and that 

tle will depend on thoſe terms alone on which Vel. 137, 
he rent was originally granted; and therefore in 9 — 92 


7 k Tithes. 
hoſe caſes in which rent, or any other incorporeal , ch. ca. 214 


hereditament already created, is limited to com- — 


ence in future, or to ceaſe or be ſuſpended at Dignities. 
ertain times, at which it was not to ceaſe or be 1 
uſpended by the terms of the original limitation, ſupra. 
decauſe title may be made to the rent, or other 
ncorporeal hereditament, but that title cannot be 
proſecuted during the ceſſer or ſuſpenſion of the 
ſtate, ſuch limitation of rent, or common, or other 
"orporeal hereditament already created, is, by a 
parity of reaſon, equally void with the like limi- 
ation of an eſtate of Freehold in land. 


The 
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1 _ + 2, The caſe of partition, in which it is agreed 
F. N. B. 6:1. that one parcener or her heirs ſhall have the lan 
from Eaſter till Lammas, and that the other or he 
heirs ſhall have the ſame from Lammas till Eaſt, 


or that one or her heirs ſhall have the land for one 


year, and the other for the next year and ſo oy 


alternis vicibus, for ever; or that of two farm 


one ſhall be held by one parcener and her heirs fr 


one year, and the other farm by the other parcenet 
and her heirs for the like time; and that theyre. 


ſpectively, and their reſpective heirs, ſhall, year 


for ever, alternately, have, one or her heirs, the 01 


farm, and the other, or her heirs, the other fa 
may be objected as an exception to the rule. —\ 


firſt view theſe caſes have the appearance of ei 
ceptions, but in truth they are not ſo.—Tk 


eſtate does not veſt, and reveſt, or ceaſe for a time 


nor is the Freehold, at any time, in abeyanc 


Inſt, k 
r wp v. Each of the parceners hath an eſtate which h. 


Contr . ; ; . 
Walnifley, continuance at all times.— The eſtate: 18 perm 


1 Rep. 87. 


nent, as to the duration of intereſt; though | 
: ſhifts, as to the poſſeſſion. —An intereſt of til 
I Inſt, 4a. ſort is, by Lord Coke, called a moveable ct 
Aſter partition in this form, neither of the pat 

ceners has a particular right to an eſtate in all 
particular part of the land as to continuance 


j | ; intereit, nor a common right to the whale at all time 
oh 
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zue has an eſtate, which gives her the right to 
he poſſeſſion of a particular part of an intire te- 
ement, or to one of ſeveral tenements, at certain 
ated periods, according to the form of the parti- 
on. Her right to the poſſeſſion is, as to the 
oſſeſſion, conſtantly fluctuating, but her eſtate is 
ways the ſame,” and ſhe has, at all times, a pre- 
nt fixed right of preſent or future enjoyment. * 


Another rule, relating to the doctrine of the 
reehold, is, that a right or title which any man 
th to any lahds or tenements of any eſtate of 
reehold, or inheritance, cannot be barred, by 
e acceptance of any collateral ſatisfaction or 
compence. 


This rule, as it relates rather to the mode by 
ich the property of an eſtate of this quantity, 
I 1 may 


* Theſe obſervations point to the only grounds upon which 

s caſe of partition could be decided on principle—and this 
e and the one put by Walmſley, of a limitation to one man 
% Monday to another every Tueſday, &c. are propoſed in 
le points of view, in which alone they could poſſibly be cone 
red; but it may be much queſtioned, whether there is not 
t reſemblance in the two caſes, that the circumſtances of the 
cannot be diſtinguithed from the circumſtances of the other, 
ar as the circumſtances are material to the queſtion of Jaw, 
a ariſes on limitations in this form. | 
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4 Rep. 1, 
Vernon's 
Caſe. 
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law on that ſubject. 
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may be transferred, or a right thereto extinguiſhed 
than to the quantity of intereſt compriſed in th 
eſtate, belongs rather to the learning on titles; an 
to alienation and aſſurances, as a branch of th 


Eſtates of Freehold are, either 
1. Of Inheritance, 
2. Not of Inheritance. 


An eſtate of Inheritance confers the right 
continuing the eſtate, by a perpetual tranſmiſſo 
to thoſe whom the law has deſigned as the ſi 
ceſſors of the laſt owner, under the appellation 
heirs, in reference to individuals, and of ſucctl 
ſors, in reference to corporate bodies. 


Eftates of Inheritance are either in fee ori 
fce-tail, and theſe eſtates, according to their 
veral ſpecies, will be the ſubject of the two i 
"_— Chapters. 


n 


HAPT ER TE SECOND. 
On Eſtates in Fee. 


A N Eſtate in Fee is an intereſt which may 
a ik. 51. 
continue for ever. The word Fee ſignifies , 8 


at the land, or other ſubject of property, be- 3 


W125 to its owner, and 1s tranſmiſſible, in the Spelm. of 
338 | Feuds, c. 1 
aſe of an individual to thoſe whom the law ap- Flea, 1. 3, 
Co 8. 7. 


nints to ſucceed him under the appellation of . C 


irs; and, in the caſe of Corporate Bodies, to 4 b. 
2 Hale's Ana- 
oſe who are to take upon themſelves the corpo- 1yfis 74. 
. 5 : : Bratt. I. 4, 
te function, and, from the manner in which the f. 236 b. 


\ 


a 
ody is to be continued, are called ſucceſſors. 


ay {ſtates in Fee are of ſeveral ſorts, and are 
ferently denominated, according to their ſeveral 
{Wtures and reſpective qualities. They may, with 
opriety, be divided into 

1. Fees Simple, 


| | 2 Inſt. 1 bh. 
2. Determinable Fees, 


3. Qualified Fees, 
4. Fees Conditional. 
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1 Inſt. tb. 4 Fee-ſmple is an intereſt which, to ſpeak i 
8 the caſe of individuals, is not reſtrained to a 
8 „/ b. heirs in particular; nor ſubject to any Conditia 
Wright Ten. or collateral determination, by which it may h 
WO gn 3, c. 8 qualified, determined, or defeated ; but gives the 

right of ſucceſſion to the heirs generally, ani 


confers an unlimited power of alienation. 


Litt. 4x1. This is the moſt ample of all eſtates. Indee 
x Inſt. 13. all Intereſts are derived out of this eſtate, a 


ultimately reſolve themſelves into it. 


1 Inſt. x b. The excellency of this eſtate conſiſts in i 
ſimplicity, from which it is denominated: andit 
very judiciouſly obſerved by ſome writer, that ti 
purity of the eſtate imports a power of alienatia 


TY The word ſimple, at the ſame time that it e 
Ibid. 2. Preſſes that the eſtate is deſcendible to the hei 
gencrally, that is ſimply, without reſtraint to tl 
heirs of the body, or the like, excludeth be 
conditions and limitations that might defeat 
abridge the Fee. 


The word Fee-ſimple is ſometimes uſed | 

I Init. I a. . . . . * 
?** the beſt writers on the law, in contradiſtinction 
eſtat 


ates tail; in which ſenſe it comprehends all = * 
| 6 
her Fees, as well as the one, which is properly Wright on 


d peculiarly diſtinguiſhed by this appellation. e 


Qualified and determinable Fees have, by 1 Ink. 18. 
any authors, been confounded in terms with 
ees-fimple.—The context will generally direct 
je ſtudent to the ſenſe in which he is to under- 
and theſe expreſſions. In propriety of ſpeech, 
e word Fee expreſſes the genus of eſtates of inhe- * 8 
tance, and the epithets, which are added to this 


m, deſcribe the ſeveral /pecres of this eſtate. 


A Delerminable Fee is an intereſt which may piow. 555. 


ſo endure forever. It is a quality of this eſtate, Shep. Touch. 
97. 


hile it falls under this denomination, that it is 
able to be determined by ſome act or event, ex- 


eſſed, on its limitation, to bound its continu- 2 Bl. Com. 
109. 


ce; or inferred by the law, as circumſcribing 
> extent, 


Limitations to a man and his heirs 
| 2 Bl. Com. 
h 109. 
| 1 Inſt. 27 & 
iſt, Tenants of the Manor of Dale, Ld. Hale's 
. A | my 3 Notes. 
2dly. During ſuch time as a particular Tree, 


a Tree in any Wood, ſhall ſtand, 1 0 2 
05 29 


13 zdly. Whilſt 
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Plowd. 557. zdly. Whilſt a man, either the tenant or; 
Kh he be ſtranger, ſhall have heirs of his body, 
4thly. Till the marriage of a perſon ſhall tal 
palace, 

FTearne 8. sthly. Till a perſon at Rome ſhall return, ax 
inſtances of this ſpecies of eſtate. 


Theſe are examples of determinable Fees h 
expreſs limitation. 


An eſtate which has a determinable quality by 
conſtruction of law, properly falls under this den 
mination, though on its limitation no qualificatia 
is exprefſed to mark the time of continuance, 


If a perſon who has a determinable Fee co 

veys that eſtate to a man and his heirs generalh 

the conſtruction of law, upon this conveyance, i 
that thedeterminable quality annexed to the eſtat 
whilſt in the hands of the perſon by whom iti 
conveyed, ſhall follow it into the hands of ti 
perſon, to whom it is transferred, 


1 Cru. 176, 
25 b. 261. 


c cus neral or ſpecial, makes a conveyance of that cltt 


to Rep. 95 b. by ſine, feoffment, or grant, and not by commo 
recover 


So if a perſon ſeized merely in Fee-tail, 
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covery, the aſſurance will paſs an eſtate in Fee, 
Jleterminable upon the death of the tenant in 
ail, and default of ſuch iſſue as were inheritable 


o his eſtate. 


As, if tenant in Fee-tail general, that is a per- ,, 5 
on who has an eſtate to him and the heirs of his 10 Rep. 95. 
body, conveys the land, by fine, to ſome other 
perſon, this perſon will have an eſtate in Fee to 
im and his heirs generally, ill there ſhall be default 
heirs of the body of the perſon, from whom he took 
be conveyance. And if the intail is ſubject to any 
ther qualification, as limited to any heirs in par- 
icular, as males, or females, or the heirs of the 

body of the Donee by any particular perſon, as 
g. B, the eſtates conveyed will be fo far ſubject 
O this qualification that it will not continue any 
enger, than whilſt there ſhall be heirs of this 
eſcription. 8 


In caſes of this fort, though the words of the 
limitation are general; yet the eſtate they paſs 3 
will be determinable. This eſtate has by ſome Plow. 557. 


en termed a 34% Fre; however, it is with the pra. 
greateſt propriety diſtinguiſhed by the appellation 
of a determinable Fee. Every eſtate that is not 

I 4 ſimple 
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ſimple and abſolute, in regard to continuance of 
time, is baſe, with reference to one which hy 
theſe qualities; and it is in this ſenſe, and with 
view to this diſtinction, that the epithet baſe i; 
applied to eſtates. 


This eſtate, unlefs otherwiſe qualified, ſo that 
at the ſame time that it is a determinable Fee in 
point of duration, it properly aſſumes the name of 
a qualified Fee, in regard of the confined manner 
in which it is to deſcend, may, during its conti. 
nuance, devolve on any one, who is in the line of 
ſucceſſion to the firſt purchaſer, and, into whoſe. 
ever hands it ſhall come, will determine upon the 
event which, on its firſt limitation, is expreſſed to 
mark the time of continuance. 


A Fee, determinable in its creation, may, with- 


out any act of the party, by taking a further al- 
ſurance, become ſimple and abſolute in event, as 


if a limitation is made to a man and his heirs— 
1, Till the marriage of B.—or 2dly, till the retum 
of C. from Rome, and the death of B. ſhall hap- 


pen before his marriage, or the death of C. take 


place before his return; as it is impoſſible by this 
circumſtance, that the event, marked for the de- 
termination 
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termination of the eſtate, ſhall ever ariſe, the 
ſtate will continue to all eternity, preciſely the 
ſame, as if it had never entered into the contem- 
plation of the parties to annex to the limitation 


any collateral determination to give the eſtate a 


determinable quality. 


This obſervation, however, has no application 


o the three firſt caſes, which are propoſed as 
inſtances of this eſtate. - 


On theſe caſes, and the other two, and indeed 
on all limitations which can be ranked under this 1 Toft. 18. 
claſs, it may be obſerved, that, as the reverſion or 
remainder, expectant upon theſe eſtates, or the 
poſſibility of reverſion which is left in the perſon | 
who limits them, muſt abide in ſome one, a releaſe 
rother proper aſſurance from that perſon, will give 


his eſtate the quality of a ſimple and abſolute Fee. 


In the inſtance of the limitation to A and his 

heirs, /enants of the manor of dale, the eſtate will a Bl. Com. ; 
ontinue ſo long as A and his heirs; perſonally and om 
individually, ſhall be the tenants, that is owners, 

and not occupiers only, of that manor, and no 


mger.—So ſoon as their tenancy ceaſes, the eſtate, 
| taken 
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taken under the limitation, will be at an end. The 


ſame rule applies to the 2d and 3d inſtances. Astg 
the 4th and 5th inſtances a different conſtructio 
is adopted: In the one caſe till the marriage of}, 
and in the other till the return of C. takes place 
the eitate, though a Fee in quality, that is deſcen. 
dible in continual ſucceſſion, and aſſignable at 
pleaſure, is determinable, and will determine when 
the event, which is the boundary of the time a 
continuance, ſhall happen. When it is impoſſible 
by death in the caſes propoſed, or by any other 
means in like caſes, that the event ſhall ever hap- 
pen, the eſtate will, for the reaſons already aſligned 
become ſimple and abſolute. 


Pleta, lib. 3, Qualiſied Fee is an intereſt, given, on its fil 
Co 3. 1 f 3 
limitation, to a man and to certain of his heir, 


and not extended to all of them generally, nt 
confined to the iſſue of his body. 


Lit. $354 ¼A limitation to a man and his heirs on tbe put 
it. $30. Dy =... N ; 
— EVE of his father, affords an inſtance of this eſtate. 


* 


gee Bl. Com. It may be queſtioned whether a limitation Ul 
222. 


a man and his heirs within a certain degree, 
| | the 
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the direct deſcending line, without expreſsly ap- 
pointing them to be of his body, though, neceſ- 
arily they muſt be his iſſue, will be deemed an 
ſtate of this quality. The only doubt upon a 
mitation in this form is whether it does not 


paſs a qualified eſtate tail, and not an eſtate in 
ee. No inſtance occurs of a caſe with a limi- 
ation in theſe terms. That the limitation would 
e good is indiſputably clear. The only queſtion 
> be made upon it, is the conſtruction it ſhall re- 
cive, and the queſtion will be what eſtate paſſes. 


A limitation in theſe words, is confined ſo 
ery ſtrictly, that 1t may be open to very ſtrong 
guments that it is an eſtate tail. Theſe argu- 
ents, however, will not hold to the inſtance of 
eſtate to a man and his heirs on the part of his 
ther, as the grant is not reſtrained to the lineal 
ſcendants of the perſon to whom the limitation 


cending line, and though neceſſarily confined to 
e heirs of ſome one, the law takes no notice who 
at ſome one is to whom to appropriate the heirs. 
might as well determine a limitation to a man 
d his heirs generally, as a limitation to a man 


d his heirs on the part of his father to be an 
late in tail. 


A nd 
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2 Inſt, 27. And indeed Lord Coke has ſtated the law tg 
be, that a limitation to a man and his heirs of i 
body of his father, gives an eſtate in Fee, and not 
an eſtate in tail only.— The ſame author has alſ 
propoſed, that a gift to a man and the heirs of the 
body of his father, as to thoſe words which name 
the heirs, paſſes an eſtate tail. —A limitation to 

a man and his heirs of the body of his father 

not an eſtate tail, becauſe the heirs, which are to 

ſucceed to the eſtate, are to be heirs of the ſon 

and it is not limited that they ſhall be the iſſue d 

his body only, but they may be the iſſue of a 

anceſtor in a higher degree. All the deſcendants 

of the father, as well as the deſcendants of the fon 

are, by the words of the limitation, to be inheritabk 

to the eſtate; and, it ſeems to be a quality of a 

eſtate tail, to intitle none but the iſſue, or lined 

deſcendants, of the firſt taker, or thoſe who ſtand 

z Inſt. 26 b. in the ſame degree of relation with him; and thel 
Mandeville's | 


Caſe. only when they can ſeverally claim in ſucceſſi 


Cro. Car. 1 * 
Aodgkinſon order, under a general name of purchaſe (as he 


IN of the body of their father) which they can a 


Southcott | | 
and Stowell. anſwer 4 


1 Inſt. 26 b, A gift to a man and he heirs of the body d 


his father, though made by the ſame ſentence, al 


all 
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he ſame clauſe, has, in conſtruction of law, ſe- 

eral and diſtinct limitations; one to the ſon, the 

ther to the heirs of the body of his father, which 

re to take as purchaſers eo nomine. The ſon, to 

rhom the gift is made, may intitle himſelf, under 

ne and the other of the limitations, and fo become 

enant in tail; but whether he may entitle him- - 

f, under the limitation, to the heirs of the body 

f his father, will wholly depend on the circuni- 

ance of his uniting in himſelf that deſcription. 

f he is not the heir of his father, then he cannot 1 Inſt. 27. 
laim under this limitation, till this deſcription 

all attach on his perſon; and, in the mean time, 

e limitation wall give title to thoſe, who are the 

eirs of the body of the father, if he is dead; 

d, in caſe he is living, the limitation will wait 

r effect till his death; and, in the interval, te 
fate tail will be in abeyance, for want of a perſon 

whom it may veſt. 


A limitation that very frequently occurs in 
ills, and in ſettlements, affords, it is conceived, , ü % 
other inſtance of a qualified Fee. The limita- 
on, now alluded to, is that which is made to the 
eht heirs of a man, when they are to take as 
urchaſers eo nomine, and, of courſe, the eſtate 


— 


does 
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does not execute in their anceſtor. This limiu 
tion can have no effect in any caſe, ſave when! 
is made to the heirs of a perſon who takes no pre.i 
ceding eftate of Freehold by the ſame deed 9 
; inſtrument. x 


1 Inſt. 22 b. When a man is the owner of the eſtate, an 


Burr. 8 38 | 
*Hurk v. che makes a limitation by a conveyance at comma 


Wack law to his right heirs eo nomine, or by a deviſe, 
Bar W. 1 his right heirs eo nomine, or to the perſons wh 
unite in themſelves this deſcription, by their pn 

per names, ſo as in the latter caſe the heirs are! 

take in the ſame degres, and in the ſame mann: 

as they would be entitled by deſcent, the com 

ance in the one caſe and the deviſe in the other! 

void as to them; and when a man makes a lim 

N 5 en of the ultimate eſtate of the uſe, in favoil 
_ 4 of his right m, he has ee by reſulting ul 
Fenwick & in the ſame plight, and ſubject to the ſame courl 
OS of deſcent, as he had the eſtate of the land, befor 
Mo. 234, lee. he made the limitation to uſes, unleſs he has pr 
viouſly limited the uſe to ſome ſtranger for lt 
own life, in which caſe it remains to be judicial 
N ſettled, whether the right heirs are to take by pil 


4 Mod. 380. chaſe or deſcent; and in thoſe caſes, in which 
Iimitati 


\ 
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mitation is made to any man though a ſtranger, L. Raym.* 
3 . 

r an eſtate of Freehold, or he takes an eſtate of 

his quality by implication of law; and there is Shelley's Ca. 


1 Rep 93. 
Fearne. 21. 


tation to his right heirs, the limitation to theſe bee oy. 
: rbr. 


terwards, 1n the ſame deed or inſtrument, a li- 


— 2 


eirs will give the eſtate to the anceſtor, as a veſted ee trick 
tereſt; and if the heirs ever become intitled, 
der that limitation, they muſt take in ſucceſſion 


om him. 


As yet it has not been determined, of what 
ature the eſtate will be, which paſſes by a limi- 
tion to the right heirs of man when they are to 
ke as purchaſers eo nomine. In the firſt of Lord 
oke's Inſtitutes it is ſaid, that if a man DF: 5, bot. 
ſue a ſon and dieth, and the wife dieth alſo, 
nds are letten for life, the remainder to the heirs 
the wife; the ſon dies without iſſue: the heirs, 
the part of the father, ſhall inherit, and not 
e heirs of the part of the mother; becauſe it 
ſted in the ſon as a purchaſer.—If the reaſon 
gned is the one on which the Courts would 
cide a caſe of this complexion, without any re- 
gard 
It was 1 this caſe ad;udged, that a limitation by a man to | 
ule of the heirs of his bady, in remainder of an eſtate for bis 
limited to Truſtees, gave an eſtate tail to the heirs as pur- 


Yers, becauſe the anceſtors took no eſtate of Freehold by expreſs 
kation, or by implication of law, 
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gard to a difference in circumſtances, it muſt þ 


admitted, that a limitation to the heirs of a may 


as well as to the heirs of a woman, is open to 
fame reaſon, and to be determined by the ſan 
principle. It may be ſuggeſted as probable, th 
Lord Coke only meant to draw the diſtindin 
between an eſtate to a woman by purchaſe, anda 
eſtate by deſcent, and, upon this ſuppoſition, i 
may be concluded, that the limitation to the wi 
therefore received the conſtruction which w 
made upon it, becauſe the limitation was conti 
riant to the rules of law, under the circumſtances( 
the caſe, and that a different conſtruction may h 
made on a limitation to the right heirs of a ma 
upon the diverſity taken in a ſubſequent pan 
this Chapter. The only queſtion on a limitati 
to the right heirs of A man is whether the name! 
the perſon 1s merely uſed to deſcribe his heir! 
which the limitation is made, by his perſon, as the 
name of purchaſe, or to deſcribe the heirs, whid 
in ſucceſſive generations, are to be intitled und 
the limitation, and the caſe may, without any i 
conſiſtency, be decided one way as well as the otht 


It is the peculiar form of the limitation, 
the limited power of alicnation, conferred by" 
inten 


On Freeholds, 


tereſt it paſſes, which, in this caſe, give deno- 
ination to the eſtate ; and not merely the boun- 
ary to which the right of ſucceſſion, in a courſe 


f deſcent, is confined. Were it ſo, an eſtate, 
eſcending from a father, a mother, or any other 
nceſtor, would be a qualified Fee, in the ſenſe in 
hich this term is now uſed. This is not the 
aſe, Though an eſtate, taken in this manner, is 
alified as to the degree to which it is limited to 
ſcend, yet the power of alienation which may 


e eſtate, notwithſtanding the peculiar and con- 
ed manner in which it is to be continued, by 
cceſſion, in a courſe of deſcent, may be a 
e- ſimple. a 


To proceed then to eſtates properly termed 
alified Fees. It is a property of this eſtate that 
will not deſcend, under the original limitation 
all the heirs of the perſon to whom the eſtate is 
nted, but to thoſe only which are within a cer- 
In degree, and not to thoſe which are in a more 
ote one. It is a rule, however, that the limita- 
n muſt not preſcribe a different order of ſuc- 
lon than that which the law has lain down. 
this account, limitations to a man and his heirs 

—ů < males 


exerciſed, in right of this eſtate, is general, and 


129 
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| Litt. $3z- ales or heirs females in deeds, and heirs of the pur 
1 Inſt. 11. a . = by th | 
„ H, 6, 25. of bis mother in all caſes, are, by the common lay, 
: m_ 6, void in this form. The words, deſcriptive of: 
I nit. 27 , 4 * 
18 AF. p. g. different mode of deſcent, than that which the lay 
$ Ed. 3, 1 ; f cat! | 
b. 46; 55 has eſtabliſhed, admit of no application by which 


_ 245 they may be allowed to have any effect, and ar 
and Twig. therefore rejected. In wills, a gift to one and hi 
heirs males or females, paſſes an eſtate in tail ſpe 
cial, as will be obſerved when eſtates in tail ar 


1 Inſt, 27. 
conſidered. 


This is alſo a determinable Fee; and what hs 
been ſaid in regard to that eſtate, and the mean 
by which it may become ſimple and abſolute, wil 

if applied to this, point out the means by which 
it may become general, that is defcendible tod 
the heirs of the tenant without any qualification 


Should the poſſibility of reverſion be releaſe 
to the owner of this eſtate, after it has once be 
taken in a courſe of deſcent, it may be made 
queſtion, whether its deſcendible quality, ini 
gard to the firſt purchaſer, will be altered. | 
ſcems that the perſon, to whom the releaſe! 
made, will, for the future, be deemed the it 

- purchaſer. —This concluſion is of neceſſary c 
| {equen 
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equence, for as much as the quality of the eſtate 
changed, and there would ſtill remain, in the 
erſon who executes the releaſe, a poſſibility of 
eyerſion, unleſs the perſon, to whom this aſſur- 


ee-ſimple, deſcendible to his heirs generally, 
ithout any exception or reſtriction. 


This eſtate, while it continues a qualified Fee, 
ill ceaſe, in point of limitation, upon failure of 
e heirs to which it is limited. Though deter- 
inable in quality, it is more properly denominated 
qualified, than a determinable Fee ; becauſe it 
qualified, or confined to certain or particular 


ade, and does not extend to them all generally. 
is of the former deſcription, becauſe it is liable 


er, as it has another quality, by which it is re- 
ned to certain heirs, in the courſe of its deſcent, 


ars more forcibly to the nature of the eſtate. 
ſe : 
fi Though this eſtate, as to the perſon to whom 
comes firſt given, may not, under the original limi- 


end K 2 tation, 


ce is made, ſhall be deemed to take an eſtate in 


irs of the perſon, to whom the conveyance is 


determine, as a conſequence neceſſarily ariſing 
dm the nature and form of the limitation; how- 


denomination, which deſcribes this quality, 
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thoſe which fall within the terms of the limi. 


men, to have and to hold to them and their hel 
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tation, deſcend to any other of his heirs than 


tation; yet, on a conveyance to a ſtranger, the 
eſtate aſſumes, in every particular, the quality 
of a determinable Fee. Like all other Fees, de. 
terminable on a collateral event, it will be at an 
end when that event ſhall happen; which, i 
the caſe ſuppoſed, will be when there ſhall be de. 
fault of thoſe heirs, to which the limitation i 
made. In the mean time, it will deſcend to an 
of the heirs of the perſon to whom it is cos. 
veyed, without any regard to that degree, in whici 
it is confined, while in the tenancy of the fl 
purchaſer. 


It may be doubted from what is ſaid by Black 
ſtone in his commentaries, whether there 1s an 
eſtate of this denomination. The authority 
Littleton, and of Lord Coke in his comment 6 
the text of this eminent Lawyer, are deciſive 0 
the point, to eſtabliſh the certainty of its exiſtent 


Littleton ſays, If a Feoffment be made up 
condition, that the Feoffee ſhall reenfeoff mil 


| 


| 


forever, and all they which ought to have elt 
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ie before any eſtate made to them, then ought 
he Feoffee to make eſtate to the heir of him 
hich ſurvives of them, to have and to hold to 
im and to the heirs of him which ſurviveth, 


ittleton, in the ſection which has been cited, 
gives us to underſtand that queſtions had been 


ff the heir, and for what reaſon it is by Littleton 
limited to the heirs of the ſurvivor ; which he ex- 
plains by declaring, that if it were made to the 
eirs of the heir, then ſome perſon by poſſibility 
ould be inheritable to the land, which ſhould 
ot have inherited if the eſtate had been made to 
he ſurvivor and his heirs, and conſequently the 
ondition broken : he afterwards puts this exam- 
le, which can only be properly underſtood by 


eſcent: If the ſurvivor took to wife Alice Fairfield; 
this caſe if the limitation were to the ſon and his 
eirs, then if he ſhould die without heirs of his 
aher, the blood of the Fairſields, being the blood 
f his mother, ſhould inherit. But if the limita- 
K 3 | tion 


ade, wherefore the habendum is not to the heirs _ 


clerring to the law on the ſucceſſion to property by 
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And Coke, in his Comment on the Text of p. 220, b. 
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tion be to the right heirs of the father, then ſhoul 
not the blood of the Fairfields by any poſſibiliy 
inherit; for then it is as much as if the eſtate hat 
been to the ſurvivor and his heirs, and therefor 
ſays he, thoſe words “ and to the heirs of him wh 
furviveth, which many have thought ſuperflu 

are very material ;” and he enforces, on th 
remembrance of his readers, this kind of Fee. 
ſimple, by abſerving that it is worthy of the 
obſervation. 


It is lain down to be law by Lord Cite, in 
former part of his Inſtitutes, as, upon his auth 
rity, and the authority of the Zear Books, to whic 
Supra. 130. a reference is made, it is in a former pan 
this chapter, that if a man giveth lands to an 
ther to hold to him and his heirs on the pan 
his mother, yet the heirs of the part of the fath 
ſhall inherit; for that no man can inſtitute a nt 
kind of inheritance, not allowed by the law, a 
that the words, on the part of the mother, are void 
Alſo, that if a man giveth lands to another u 
his heirs males, the law rejecteth the word mal 
becauſe therepis no ſuch kind of inheritance. 
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Huced under this head, may, on a firſt view, be 
hought to contravene the doctrine of the points 
ited from a former part of Lord Coke's Inſti- 
tes; but, by mature deliberation, leading to a 
ice and curious diſquiſition, the ſeveral caſes may 
e eaſily reconciled, and the difference, by which 
ey are to be diſtinguiſhed, may be thus expreſſed: 


When the limitation of an eſtate in Fee, is fo 
preſſed, as to direct the deſcent in a different 
purſe from that which the law has lain down, the 
Iditional words, which preſcribe the order of 
cceſſion, ſhall be rejected, as pn to the 
ality of the eſtate. 


When there is a limitation, as in the caſe pro- 
pled by Littleton, to the heirs of the father, or 
any other anceſtor in that line, or in any other 
anner to a greater extent, as into part of the line 


all the heirs in the line of the father, it will be 


e words, added in deſcription” off the mode 1 in 
ich, and to what extent, the eſtate ſhall deſcend 
not be rejected. They will be retained, and 
K 4 have 
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The propoſition of Littleton's Text, intro- supra. 132. 


Supra. p. 


130. 


the ſide of the mother, ſo as preference is given 


od, in the ſpecial form in which it is made; and 
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been ſtated, of a limitation to a man and his hein 


| bounded only, and not turned out of its prop 
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have the effect of that intention with which thy 
are uſed. Of conſequence none can ſucceed ty 


the eſtate, in a courſe of deſcent, under the fir 
limitation, but thoſe only who are in the line d 
ſucceſſion to that perſon, to whoſe heirs the limi. 
tation is made; ſo that, in the caſe, which ha 


of the part of his father, the heirs on the part 
the mother, and, in all other caſes, the heirs a 
the part of thoſe anceſtors, who are not witki 
the limited degree, will be entirely excluded fron 
ſucceeding to the eſtate, under the original lim 
tation; becauſe that limitation reſtrains the deſcat 
to particular heirs of a deſcription which thy 
cannot anſwer. 5 


In Littleton's cafe the courſe of deſcent, pr 
ſcribed by the limitation, does not vary the courl 
of deſcent preſcribed by the law. The courle! 


channel. The limitation only ſtops the courſe: 

a certain point, and is therefore good in its ſpec 
form, and ſhall bound the deſcent when it arr 
at rhe degree to which the ſucceſſion 1s confined 


Suppd 


| 


4 
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ſurvived had been a female, and it is natural to 
.nquire in what manner the conveyance ſhould be 
ade in performance of the condition. In this 
aſe there is no reaſon to doubt but that a con- 
eyance to a man and his heirs generally, would 


he former inſtance. 
The reaſon is obvious. In the latter caſe, the 


ny other manner; becauſe a conveyance, in that 
orm which may ſeem moſt conſonant to the in- 
ent of the parties, would contravene the general 
policy of the law ; which is an objection to which 
the former caſe is not open. 


This eſtate can only become ſimple and abſo- 
ute by releaſe, or ſome other conveyance, of the 
reverſion or poſſibility of reverſion. 


A Conditional Fee, in the more general accepta- 


mited, a condition is annexed which renders it 
liable to be defeated; and, in this application of 
the term, either a determinable or a qualified Fee 
may 


Suppoſe in Littleton's caſe the anceſtor who 


ot be a breach of the condition, as it would in 


aw will not allow the conveyance to be made in 
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may alfo be a conditional one. An eſtate in H. 
ſimple, as it has been already obſerved, excludes a 
Supra. conditions and qualifications. An eſtate to a my 
and his heirs for ever, ſubject to a condition, i; 
properly ſpeaking, a conditional Fee, and not: 
ſimple one, ſo long as the condition may affect i 
The exiſtence of the condition precludes the eſta 
of this ſimple quality and gives it a very differen 
one. The leatning on conditions will open thi 
dodtrine. 


All, therefore, that is further to be obſerved 
this head is, that the eſtate, to which the conditia 
is annexed, may, with reſpect to the condition, 
become ſimple by performance of the ſame, or by 

a releaſe thereof, co nomine before broken, or d 
the right of entry after that right has accrued b 
a breach of the condition. 


So alſo an eſtate, limited to a man and hi 
Per Lord 
Mansfield in heirs, to commence upon t rformance of 1 
Buckworth S : f 
v. Thirkell. condition, is frequently deſcribed by this appel 
Conan. i 5 ; REL ag 
"Jurid. lation; but it may be diſtinguiſhed, with greate 
Beers gas accuracy and preciſion, by the appellation of: 


limitation #por Condition. 


The 


@n Eſtates in Fee. 139 


The eſtate which, at this day, is moſt fre- 
guently expreſſed by this term, ariſes by the gift, 
o a man, or a woman, and the heirs of the body 
of the donee, or to two perſons and the heirs of 
heir two bodies of an hereditament, which is not 
tenement, and, therefore, not within the ſtatute 


us 4 77 15. 


Limitations of this ſort lead to the conſidera- 
jon of eſtates tail, and will be reſerved as an In- 
roduction to the Learning on Eſtates of that 


Jenomination. 


No eſtate is deemed a Fee, but what may 
kontinue forever. If the continuance of the eſtate 
circumſcribed by the period of a life, or of ſe- 
cral lives, it is a mere Freehold, and not a Fee. 


| limitation to a man and his heirs during the life 


0 or during the lives of ſeveral perſons, does 


ot paſs an eſtate in Fee, —it only conveys an eſtate 
t Freehold. Though the eſtate may be taken 
n ſucceſſion during its continuance, yet the cer- 
in period, to which it is confined, claſſes it among 
[ates for life. The eſtate, conveyed by a limi- 

fon in theſe terms, is not ſtrictly of inheritance; 8 
fs merely of Freehold with a deſcendible qua- Chudleigh's = 
lity, : 


The 
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10 Rep. 98. lity, to which the heirs, if ſpecially named, other. | 
2 Bl. Com. iſe the executors or adminiſtrators will be c 
29 Ch. 2, c. 3 b | | 

titled as occupants. 


It is one of the qualities of an eſtate in Fe 

1 that it may continue forever. Though a limits 
tion is made to a man and his heirs, yet if it if 
reſtrained that the continuance of the eſtate, und 
the limitation, is bounded by the life of one pe 
ſon, or the lives of ſeveral perſons, it will not 

an eſtate in Fee. 


3 A limitation to A and his heirs during the li 
of B, or till an event ſhall ariſe, which muſt happe 
and will neceſſarily ariſe, within the period of ali 

or of one of ſeveral lives, as an eſtate to A at 
| his heirs during the widowhood of C, is an eſtit 

x Inſt. 42. of mere Freehold; That a limitation of this ſat 

| may not be confounded with a limitation to ot 
and his heirs till the return of another, which cle 
paſſes an eſtate in Fee; it is to be obſerved ti 

the widowhood of a woman will determine! 

her marriage in her lifetime, or by her deat 
which ſhall firſt happen, and it is certain that ll 

will die, and, of conſequence, that her eſtate ii 

nat continue beyond the period of her life; « 


4 G fl 
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e contrary that, as to the return of a perſon, it 


uncertain whether that event will ever take 


Lace; which makes the difference. 


It is to be obſerved too, that the mere poſſibi- 
y, that an intereſt which is limited to a man and 


5 heirs may determine within the period of a 
e, or the period of ſeveral lives, will not qualify 
into an eſtate of mere Freehold. If it may con- 


ue forever, it is a Fee to all intents, and ſhall be 
xemed an inheritance, or eſtate that may be en- 
yed in continual ſucceſſion. 


A limitation to a man and his heirs, / long as 
uber perſon ſhall have beirs of bis body, con- | 
other perſon ſhall have heirs of his body, con- 
ys the Fee. The eſtate, which paſſes by this 
tation, may determine by the death of the 


rſon, who is named, without iſſue, and yet it is 


dt an eſtate for life. It may happen that B may 
we heirs of his body, of which, by ſucceſſion 
dm generation to generation, there may not be 
fault within any period of time. 


Upon theſe remarks this obſervation may be 
ade: The material difference is between an eſtate 


ich, in its duration, is bounded 21th certainty, 
by 
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by the period of a life, or the period of ſever 
lives, as an eſtate to B and his heirs, during th 
life of Cor the lives of C and D, or during i 
widowhood of E; and an eſtate which may conting 
forever, but is liable to be determined by an even 
which may happen within the period of a life, x 


a a limitation to a man and his heirs 7i/! his marrig 
or till his return from a place at which he then i 
or any other event, however near or however n 
mote.—In the former caſe the intereſt, as to d 
ration of time, which the limitation conveys, 1 
circumſcribed with certainty, by the continuand 
of a life, and is, in quantity, merely an eſtate in 
that period. In the latter caſe the eſtate my 

continue forever, and is of inheritance, liable on 

to determine on an event which may take plac 


but will not certainly happen, within the * 
of a life. 


This point will be inſiſted on more fully 1 
treating of eſtates for Life. 
n £0.08; The extent of an eſtate in Fee, and the perft 


hy Del, 57. tuity of the time it comprizes, leaves nothing 


N e 5 remain in the perſon, who departs with an inte 
1 Eq. Ca. Ab. 2 Fo. 
186, Of this quantity, Upon a conveyance of til 


eſtatt 
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ate, the entire property of the land is transferred 
the perſon, to whom the conveyance is made. 
ence the maxim, that no eſtate may be limited 
remainder of a Fee-ſimple; or, as Lord Coke 
preſſes it, one Fee- ſimple cannot depend on 
other, by the grant of the party. 


The text of Lillleton is, that a man cannot  ,,, 
ve a more large or greater eſtate of inheritance 
n Fee- ſimple: and Lord Coke, in commenting 
this text, lays it down that the doctrine extends ms 
well to Fee imples conditional and qualified, as 


Fee-ſimples pure and abſolute ; and he follows 2 ; 


his opinion by this example of its application. ce. ” 

10 Rep. 97 b. 
If land be given to H and his heirs, ſo long as | 
Path heirs of his body, remainder in Fee, the e 


ainder is void. 


y i 


No authority is cited by Lord Coke to this : 
Vaughan 269 


int, and Lord Vaughan clearly doubted of the Gardner 
: | : | v. Sheldon 

ppriety of the concluſion: Arguing upon the 

e in queſtion, after explaining it to be a remain- 

expectant on a Fee- ſimple, though that Fee- 

ple is to determine, when no heirs are left of 

body of B, he ſays, whether that cafe be law 


or 


144 


Bradt. 18. 
a. b. 


On Freeholds. 


or not I ſhall not now diſcuſs; in regard that wha 


a baſe Fee determines for want of iſſue of the bo 
of B, the land returns to the grantor and his hei 
as a kind of reverſion, and if there can be a: 
verſion of ſuch eſtate, I know not, continues 
why a remainder may not be granted of it; an 
afterwards he proceeded to ſay : without queſti 
a remainder cannot depend upon an abſolute Fx 
ſimple by neceſſary reaſon; for when all a man hat 
of eſtate, or any thing elſe, is given or gone an 
nothing remains; an abſolute Fee-ſimple bei 
given, or gone out of a man, that being all 
other, or further, eſtate can remain to be given. 
diſpoſed of, and therefore no remainder can bed 
pure Fee-ſimple. 


On Lord Jaugban's doubt, it may be remarks 
that there frequently occur in our books on 
law prior to the paſſing the ſtatute de donis, limit 
tions of remainders after gifts of condition 
being alſo qualiſied, Fees, which are caſes toll 
point. | 8 


Thus a perſon would make a gift to A his eld 
ſon, to hold to him and his heirs bego7ten of his 00 
and if he had no ſuch heirs, or they ſhould | 


| 
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en to his ſecond ſon B, to whom he directed it 
revert, to have and to hold to him in the ſame 
anner; and, upon like failure, to C his third 
n in the like way, and ſo on. And, if A, B, 
d C, all died without ſuch heirs, then the land 
) revert to the donor and his heirs, which laſt 
az unneceſſary, ſays Reeves, in his Hiſtory of the Reeves 295, 
ww, as the law would give the reverter to him 4 


d it is the occurence of every day's practice to 1 
eſtates limited, in conveyances to uſes, in re- 
ainder of a determinable Fee, as to the uſe of 

1 a And. ſee 
and his heirs, till his marriage remainder over, Leon. 33. 


which is held to be clearly good. 


However the current of authorities has clearly 
tled it to be law, that a Fee may not, by the i 
ant of the party, depend on a Fee, not being 
eſtate tail, under a conveyance at common law; 
t it is conceived that, even in conveyances at 
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mmon law, there may be two concurrent Fees; 
latter to take place in caſe the former all fail 
Heck, and never veſt in intereſt. 


As a leaſe to B for life, remainder to C and 
heirs, if B ſhall die in bis life-time ; and, in caſe 
ſhall die in the life-time of B, then to B and 
—_ | 
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1 Tr. Atk. 
591. 


No caſe has occurred to warrant this concluſig 
or to deny that it is law. The rules, applicable 
the point under conſideration, are, aſt. that a Ig 
may not be limited in remainder of a Fee, by 
conveyance at common law; 2dly, that a ſtrang 
may not take advantage of a condition annen 
to an eſtate; but neither of theſe rules can 
fairly urged with ſucceſs to preclude a cone 
Fee from effect, in caſe the eſtate previouſlyh 
mited ſhall not veſt in intereſt. For, the lat 
limitation is not to give a remainder expectant 
the Fee, previouſly limited to take effect 
tually, but in remainder of the particular ei 
on which the Fee firſt limited 1s, by the term 
the grant, to depend; and the latter Fee is! 
to defeat the former eſtate of that quantity, | 
to veſt and take place only in the event tat 
limitation which is to give the right to that eſt 
ſhall fail of effect, by reaſon that the contingett 
on which that eſtate is to commence in inten 
ſhall not ariſe. 


And it has been frequently determined, that 
eſtate in Fee may be ſuperſeded by another wil 
a limited period, under the doctrine of uſes 
the limitation of a ſhifting uſe, and under | 

| 0 


On Eſtates in Fee. 147 


Wine of wills by an executory deviſe: but 
hates of this deſcription are not remainders as 
o the eſtates which they defeat. 


And in the ſame land there may at the ſame, R. A. 609 
zme be ſeveral eſtates tail, and a remainder, or * 
yerſion, in Fee, by the grant of the party, upon 
e conſtruction made upon the ſtatute de donis;, r,o 18 b. 
nd, as a fine with proclamations will dock the 
tail, and take away the privilege of the iſſue 
der this ſtatute; the eſtate which was formerly 
intail will become a baſe or determinable Fee, 

d by this means there may be a baſe or deter- 
inable Fee and a Fee-fimple of the ſame land 
the ſame time, This is admitted by Lord Coke. 


i 


li 
* 


1 


1 
if 


An eſtate in Fee, of whatever denomination ; Int. * 
be, may be had in any hereditament, corporeal 

en incorporeal; and an eſtate of this quantity may 

iſt in the right of taking a thing merely per- 

al; and ſuch perſonal thing, from the nature 

the eſtate, to be had in it, is termed an heredi- 

ent: for that this ſubje& of perſonal pro- 

ny may be taken in continual ſucceſſion, and 

erited, 


. As 
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As to the modes of aſſurance, by which tl 
eſtate may be ack wir are 


; Matter of ond; as 1. Fine, 
12 Recovery. 


2. Acts in Pais, and 


15 By Acts executed, as Deeds, &c. 
2. By Acts executory, as by Deviſe. 


And as to acts executed, lands in poſleli 
paſs, I. by Feoffment ; 2. Bargain and Sale; 3. 
venant to ſtand ſeized, and lands in reverhiona 
things lying in grant either by the 2d and 3 
the before-mentioned conveyances ; or 4thly 
grant; 5thly, Releaſe or Confirmation ope t 
in enlargement of an eſtate : and the right toſi 


an eſtate, or any intereſt out of lands of the. 
lity of this eſtate, may be determined by ret 
in extinguiſhment.—On Partitions, by copam 


ers, the eſtate will paſs by mere agreement. 


1 Litt. $z. Io the creation of an eſtate in Fee by daa 
Ro! 3% & Ngo : | ; 
2 Bl. Com. is requiſite that the land or other ſubject of pl 


Wright ren. Perty ſhall be limited, in the caſe of an indivi 


152. to . and hrs heirs; and in caſe of ſome ſole cl 
rati 
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ons as a Biſhop, Parſon, Vicar, Maſter of an » Inft. 8 b. 
g oſpital, &c. to ſuch corporate perſon and his 

cceſſors; either by expreſs words, as to the heirs 

\ the one caſe, and the ſucceſſors in the other; 

by words of direct and immediate reference. — 

ords of immediate reference will ſuffice, with- 

t the uſe of the word heirs, or ſucceſſors, in the 

entical deed of grant, or other mode of aſſur- 

ce, by which the eſtate is to be conveyed. 


As if one, to whom lands have been granted 3 
Fee, reciting the grant, or without any recital, 101. 

nt the lands to another, as fully as they were 

inted to him; or if a man grants two acres to 

to hold one to A and heirs, and the other to 

1 form aforeſaid, the Fee-ſimple will paſs to B 

well as to A; or if a man ſeized of lands in Fee N 
ſeoff another in Fee, and continue in poſſeſſion * Inſt. 9 b. 
the lands claiming to hold them at the will of 

 feoffee, and the feoffee enfeoff the perſon by 


om he was enfeoffed in theſe terms, you have 3g AM. 12. 
2 Leon. 26. 


en me theſe lands (naming them) as fully as 1 164. 3 b. 


have given them to me, I aſſure them to you. 


In all theſe caſes a Fee- ſimple paſſes without any 
tation to the heirs in expreſs terms, by reaſon 
2; of 


we 
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x Inſt, 359. 


of the words of direct and immediate reference 


per referentiam, ut in eis in eſſe videntur. And i 


relied on, that neither of theſe words is at 
material. The former expreſſes no other pi 
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upon the rule, that verb relata hoc maxime operanty 


the eſtate is to be determinable, qualified, or con. 
ditional, the words, which are proper and adapteſ 
to deſcribe the event upon which the eſtate is 
determine or be defeated, muſt be added, as 
cording to the agreement of the parties, whic 
in every caſe, muſt preſcribe the time, or event 
which theſe words are to expreſs, 


It has been uſual, for a long ſeries of 
and is the practice at this day, on conveyinga 
eſtate in Fee, to limit the ſubject of prope 
in which that eſtate is to be had, to the feaſt 
Bis heirs and aſſigns for ever ; and ſome gentlema 


who are more converſant with the practice of cal 
veyancing, than they are with the theory of tl 
law, which relates to this branch of the profeſſ 


have conſidered the words aſſigns and for ever, 
forming part of the limitation, and as neceſ 


to the conveyance of an eſtate in Fee. It maj! 


lege than what the law confers on the tenant, 4 


the latter is only declaratory of the time, for vii 
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e ſubject matter of the conveyance ſhall be en- 
ed. Without the word aſſigns in the limitation, 
xe perſon, to whom the conveyance is made, 
ill have the fame power of alienation, as he 
ght exerciſe, if this word was inſerted in the 
ed of grant to him; and if the limitation is 
tended to the heirs generally, without expreſſing 
r what ſpace of time the eſtate is to have conti- 
ance, the feoffee will have an eſtate in Fee- 
ple, though the word “ forever” is omitted. 
ere it added it might be qualified; as where a See infra. 
ft is made to a man, his heirs and aſſigns for- 
er, and if he ſhall die without heirs of his body, 
mainder over, the donee has an eſtate in tail 


y, and not a Fee-ſimple. 


But a limitation, i a deed, to a man and his 
i . . 
ens, or to him and his aſſigns forever, or in , kb b. 
ge.ſimple by that term, or to him and his ſuc- 2 Bl. Com. 


6 107. 
ſſors, paſſes only an eſtate for life. 


So a limitation to a Parſon, in his politic capa- , Inſt. 3 P. 
V and his heirs, gives him only an eſtate for + Hen. 5, 9. 


e, but a grant to a Biſhop or other ſole ſpiritual : Bl. Com. 
109, 
poration, in frankalmoign, conveys the Fee, be- Int. 10 b. 
uſe the words © in frankalmoign,” deſcribe in 


4 what 
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what right the grant is made to the Biſhop, & 
and, ex vi termini, ſupply the want of words d 
I 173 b.— limitation. And it is to be noticed, that if 2 
| mitation is made to a natural perſon, his heirs a 
ſucceſſors, or to a perſon, in his corporate capaciy 
his heirs and ſucceſſors; in the former caſe 

word ſucceſſors, and in the latter the word hei 

is of no ſignification, but ſhall be paſſed oyeri 
conſtruction : for the word ſucceſſors in a limit 

tion to a natural perſon, and the word heirs in 
limitation to a perſon, who is a ſole Corporation, 

his politic capacity, will not give an eſtate in I 

and therefore the law rejects the words which: 

uſeleſs : and once for all it may be remarked thi 

as the heir ſucceeds to the anceſtor, ſo does tl 

x laſt. 9. ſucceſſor to the predeceſſor, as his heir in hisp 
, — politic capacity, which is the reaſon that the wa 
ſucceſſors is required in order to the conveyalt 


of an eſtate in Fee to a ſole Corporation. 


; Int. 25 b. And it is alſo to be obſerved that, in the gift 
natural perſon, the limitation, when made by ded 
muſt be to him and his heirs, in the plural numb! 

and not to him and his heir in the ſingular nut 
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| er. A limitation to a man and his heir paſſes an — 


; ſtate for life only.* 5 on Tu: 25 


4 the D 
An eſtate given to a man and his heir, cannot , Ink. 3 b. 
o in perpetual ſucceſſion, becauſe only one repre- 
native is expreſſed. The heir cannot take by Gilbert on 
ay of remainder, becauſe the limitation is made Ty 
va CON) unction copulative; nor as Jointenant with 


3 anceſtor, becauſe nemo eſt heres viventis, and 
e anceſtor cannot take, in reſpect of the limi- 
tion to his heir, 1ſt. becauſe the word heir does 
jt appear to be uſed to mark the continuance 
the eſtate in the anceſtor ; 2dly, as Serjeant Haak. Abr. 
wins obſerves in his Abridgement of Coke on © Et: 1s. 


— 
— 
* e . 
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— voy 


ittleton, an eſtate for life can only have conti- 


ance during the lifetime of perſons who are in ge infra & 
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e when the limitation 1s made. 


Alſo, 


In Mr. Ilargrave's Annotations it is ſaid, according to many 
bofities, Jer may be amen ena eee us well in a deed 6 uf 1. 4 

S, Het. y , 1 R. A. 832 K. 
|, and operate in both in the ſame manner as heirs in the plural Pl. 1. 
ber; and the caſes in the margin are cited as authorities for On | 
poſition. The author of this Treatiſe has had no opportu- Ciel E. 21." 
to refer to theſe books, and therefore recommends it to his Rob. Gavelk, 
ders to peruſe the caſes which Mr. Hargrave cites, before they 4 954 90. 
m any opinion on the point. The authority of Mr. Hargrave 8 F U. a 
o highly reſpected, that the author did not think himſelf juſti- pl. 13, and 


to pals over his annotations in ſilence, 2 — Pg H. 
29 | fe. A | 2 2. 
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Alſo, that if the limitation is made to tub, 
muſt expreſs whether the heirs are to be of bak 


the perſons or only of one of them, and which i 


particular as of one in certain, or of the ſurviyy, 


1 Inſt. 8 b. 


29 H. 6, J. Jo 


20 H. 6, 34. 


Kitch. 300. 


If a gift is made to two men and beirs, without |, 
miting that the heirs ſhall be of both perſons, g 
one of them, the limitation, as to the heirs, j 
void for uncertainty, ſince it is not clear whetbe 
the law is to appropriate theſe words of limitatig 
to both or to one only, and if to one to which 8 


them. And the perſons to whom the limitatig 
is made will have an eſtate for life. 


Alfo, that the limitation muſt be to the bei 
with the conjunctive or connectitive and. A grat 
to a man or his heirs paſſes only an eſtate for lik 
while, as it is apprehended, a grant to a man « 
his heirs or aſſigns is ſufficient to convey the Fe 
for a grant of the latter deſcription clearly extend 
the limitation in the firſt inſtance to the heirs, an 
the ſubſequent words, in the disjunctive, only a 
preſs what is the conſtruction of the law upon ti 


limitation, that if the grantee does not chooſe! 
tranſmit his property, which is the ſubject of tl 
+ grant, in ſucceſſion, he may diſpoſe of it by cl 
veyance. | 
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This obſervation may be neceſſary before the 1 Inſt. r0. 
ſent ſubject is diſmiſſed ; in a limitation to the rl. 
irs, or the right heirs, of a perſon, in thoſe 

ances in which the heirs are to take by purchaſe 

ſe words, at the ſame time that they operate as 

rds of purchaſe they have the effect of words 
limitation, deſcribing both the perſons that 

to take, and the quantity of the- intereſt or 

e which they are to have. Some obſervations 

e already been offered on the extent of limi- 

ions in this form, and the quantity of time 

y CONVEY. 


The rule, as propoſed, is confined to common, Inſt. g b. 


aſſurances, which paſs an eſtate by con-“ 3 
ances in the country, or, as they are uſually 
ed, conveyances in pars, and then only, when 
de to natural perſons, or to ſole corporations, 
Jof the legal eſtate; and not to corporations, 
aſſurances by matter of record, or which only 
inguiſh a right or collateral intereſt, or give 
Intereſt in lieu of another, or confer an equit- 


e 1ntereſt properly called a truſt. 


So that there are a variety of inſtances to 
ch the rule does not extend ;—inftances which 
are 


/ 
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are not within the ſcope of the rule, nor of tþ 
policy of the law which introduced it. 


Theſe inſtances have the appearance of e 
ceptions to the rule. In reality, they are ng 
within its extent, but the caſes, it is true, are: 
ceptions 70 the reaſon of the rule, and conſider 
in this light, they ariſe ſome from the nature 
the perſons to whom the aſſurance is made, a 
the peculiar rights in which they take, as Com 
rations aggregate, &c.; others from the na 
of the aſſurance by which the lands are conveys 
as by fine or recovery; others, again, from t 
particular and relative ſituation in which thep: 


ties ſtand to one another, as jointenants, cop 
ceners, perſons having a mere right or an inter 
in the land, or taking an intereſt of one ſon 
lieu of another ; and laſtly, from that indulgent 
which, in conſtruing wills, is allowed to the! 
tention of teſtators, whenever their intention 
by any means be collected from the words 
which they have expreſſed their will. 


1 Inſt. 9 b. A body corporate, aggregate of many perl 


9b. capabl be 
ee and to be continued by ſucceſſion, 


11H. 7, 12. Mayor and Commonalty, will take an eſtate ini 
thol 
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ough there are ſuperadded to the grant, no Kitch. 300. 
ends of limitation, to extend the benefit thereof , - oy 
the ſucceſſors; indeed, the notion of the per- * Pitto, 109 
tuity of ſuch body, by continual ſucceſſion, in- 

ced Finch, in his deſcription of the common 


| and Sheppard after him, in his Touchſtone 


P. 128. 


P. 101. 


Laces, to propoſe, on the authority of 
Edw. 4, 61, that they ſhall have an eſtate in 
e, although the limitation is made to them for 
eir lives; and Finch adds, that colour in an 
tion of treſpaſs ſhall not be given to ſuch a 
poration by a leaſe for life for being a Body 
litic, which never dies, they may not have 
h eſtate, _ 


No ſuch caſe, as the one referred to, 1s to be 
nd, and the law ſeems differently; and the 
les, which may be ſuggeſted as 1n point, are 
onciled by ſtating the law to be, that when 
ds are granted to a Body corporate, aggregate 
many, and no words of limitation are added 
reſtrain the gift to ſome determinate term, in 
ch caſe, as alſo if words of perpetuity, or ſuc- 
ſion, are added, the Corporation ſhall take an 
ate in Fee. In the former caſe, as the grant is 
ade to the Corporation, and no time, in certain, 
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is marked for the duration of che eſtate, it ſ 
abide in them ſo long as the Corporation 
have continuance, which, in contemplation 
law, will be for ever. In the latter caſe, as w 
of expreſs limitation are uſed, there can be 
doubt on the point. 


When words of limitation, qualifying the 
plication and conſtruction of law, or rather 
cluding a conſtruction by implication, by expre 
confining the duration of the eſtate to a num 
of years in certain, to the lives of all and en 
any or either of the perſons of which the Con 
ration is compoſed, or of any other perſons, 
to any other limited period, allowed by thel 
in the caſe of a gift to individuals, is added i 
grant to a Corporation ; in ſuch caſe the limitat 
ſhall have ſuch effect only as would be allowed 
it in other like caſes, and conſequently reli 
the grant, as to its extent, to that period of i 

or event, which the limitation deſcribes. 


The miſtake of Finch originated, proba 
in an opinion that a Corporation aggregate, 
many perſons capable, may not take a chatte 
tereſt in ſucceſſion. The difference howeverl 

Corporal 
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| J rporation aggregate, of many perſons, whether 
ey are all capable, or capable only by the means 
one perſon, may take ſuch an eſtate, and it 
y not be taken in ſucceſſion by a Corporation 
rely ſole, as a Chantry Prieſt, or by a n 
atenus Chantry Prieſt, or Parſon. 


The reaſon that an eſtate in Fee is taken by a 
poration aggregate of many, by conſtruction 
law, on a mere grant to the corporation, with- 


ſucceſſors is this: as the grant is made to the 
porate body, and that body may have conti- 


| 


e or poſſible event, are added, the Corporation 


| have the land, ſo long as it may, which is 
ver, becauſe the grant may have ſuch effect 
iſtently with the words by which it is made, 
it does not appear that the contrary was in- 
ded: and upon the ſame reaſon that a gift to 
nan, without any words to extend it to his 


$ an eſtate for life. 


any words to extend it, in expreſs terms, to 


ance for ever; and no words of limitation, to 
train the grant to any determinate point of 


n, or confine it to any particular time, con- 


A foe 
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A fole Corporation may alſo take an eſtate; 
Fee, without any words of limitation or ſucceſſ, 
when the grant is made to the Corporation, | 
its corporate or collective name, and not men 
by that term or appellation, which, in comm 
acceptation, applies to the individual, who uni 
in his perſon the corporate capacity. 


11H.4, 84 b. Thus a gift ecclęſiæ de A, (or the church of | 
hg will paſs a Fee, though the deed of gift, com 
1 Tr. Atk, no words of ſucceſſion. 

437. | 
But a gift to the Parſon of A, eb mir; 
1 Inſt. by the name of B, Parſon of A, without 1 

words of limitation, is only an eſtate for life." 


In the idea of a church, as a corporate bd 
is included the perpetuity and ſucceſſion oft 
body diſtinguiſhed, in the law, by that denoml 
tion: on the other hand, the term Parſon con 
no idea but what may be applied to the pen 
of the Parſon, without any reference to his fucy 
or his corporate function, unleſs it is ſet fon 

what manner he is to take, as in frankalmoign,1 
the purpoſes of the grant, ſhew that he is to" 
the eſtate in his politic capacity. 
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The caſe of a gift eccleſiæ, as before ſtated, 

ns recognized to be law by Lord Hardwicke. 
hr upon a deviſe in theſe words, *I give unto 1 51 Atk. 
e Latin ſchool, if any man is poſſeſſed of it Cheeſeman 1 
at teacheth boys, and is richly grounded in the 
atin tongue, the ſum of five pounds to be paid 
m yearly, for teaching and inſtructing three 
ys,” Lord Hardwicke, who, upon the conſtruc. 
dn of ſeveral parts of the will, held that this 
e pounds was a rent charge, ſaid, I am of 
inion that it was intended by the Teſtator as a 
rpetuity, for he did not give it to a particular 
heul maſter, but to the ſchool it/elf, which is like 
old caſe of a gift to the pariſh church of Saint 
drew, Holborn, which was conſtrued to be a gift 
the Parſon and ' Pariſhioners of Saint Andrew, 

d their ſucceſſors, for ever :” and he alſo held, 
t the clauſe for the inſtruction of three boys 
ſt be underſtood to mean three boys in 
ceſſion. | 


A git to the King, though a ſole Corporation, » Inf. 9b. 
Shep. T. 97. 
Il, it has been ſaid, paſs the Fee, without any, Bl. Com. 


rds to limit the eſtate to his ſucceſſors. This 29. 
2 Ditto 10g. 


the language of our books. The determina- 6 Co. 17. 


Ns they report were founded, in all probability, Plow. Com. 
- 6 upon 
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upon the common received notion, that the Kin 
may not take in any other right, than of 10 
Crown : ſo that this caſe, admitting it to be lu 
of which it may well be doubted, has: its pan 
cular circumſtances. 


And, upon a conveyance by a fine come cen, i 
a common recovery, in the caſe of a fine, 
conuſee, or perſon to whom the fine is levi 
and, in caſe of a recovery, the recoveror, or perl 
to whom the recovery is ſuffered, will have 
eſtate in Fee without any words of limitatin 
Indeed, no words of limitation of eflate, are 
contained in theſe aſſurances. 


2 Bl, Com. A fine, as a common affurance, ſuppoſe: 
350. 

precedent agreement to make a feoffment, whit 
if carried into execution, would convey the Fe 
or, as it is more probable, evidences a feofimd 
already made, which, in ſuppoſition of lat 
actually conveyed an eſtate of this quantity; it! 
therefore ſufficient, for the purpoſe of the conult 
to intitle him to the Fee, that ſuch agreement, 
conveyance, is recognized, and the evidence. 

it entered on record. Indeed, unleſs this is 


ſuppoſition, upon which the law proceeds, # 
X 
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conjectures, offered on this head, are well 
nded, to what purpoſe is the releaſe to the 
buſee and his heirs, in che concluſion of the 
cord? For a releaſe to the heirs, in extinguiſh- 
nt of a right, or confirmation of the title, 
ch is the operation to which this clauſe is di- 
d, can have no effect, unleſs the poſitions, 
ch are already lain down, are allowed to be 
eight. 


blance of an action, founded upon a title in 
perſon, by whom it is agreed that the lands 
be recovered, by default in thoſe, by whom 
tle may be maintained, upon the ground of 
right; and the perſon who recovers, is, by 
n of law, ſuppoſed to come in of a former 


wrongfully wreſted out of his hands, and 


'ſet 
t ( yrit, to which he reſorts, in order to the re- 
* 


cel 
before he was diſſeiſed. Therefore upon his 
e, he ſhall, by the continuance of the fiction, 
which he is permitted to have judgment in 

M 2 his 


, and in a right of poſſeſſion, which had 
ouſly withheld from him. The nature of 


ty, ſuppoſes him to have had an eſtate in - 


\nd a common recovery has, in all its forms, Cruiſe on 
: | l 5 Recoveries, 
in every proceſs towards its perfection, the , Inſt. 9 b. 


1 Inſt. 10 a. 
29 Aſſ. 23. 
15 H. 7, 14. 


Plow. 134 b. 


1 Leon. 27. 
per Periam 
Juſtice. 
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his favour, be conſidered to have the land, un 
an antient right, and to the extent of his fory 
eſtate, which, as has been noticed, is, in judg 
ment of law, an eſtate in Fee. 


Alſo, if upon a partition of land bety 
coparceners, a yearly ſum is allotted to eithe 
the coheirs, for equality of partition, it ſhal 
a charge on the land, and held in Fee, though 
words of limitation are added to the terms oft 
grant. The eſtate in the rent, as it comes in| 
of an eſtate in a certain portion of the land yl 
was held in Fee, ſhall be of the ſame quai 
in point of intereſt, as the eſtate which was! 
in the land, ipſæ etenim leges cupiunt ut jure ru 


As yet it hath not been determined ti 
grant of rent, on a partition between jointe 
or tenants in common, in order to the equali 
a partition between them, ſhall receive thel 
determination. A caſe ſo circumſtancedk 
intitled to the like liberality of conſtruct 
jointenants and tenants in common, are 4 
time compellable to make partition as 
coparce ners. | 
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So alſo upon a partition between jointenants 


h tenant will have a ſeveral eſtate in Fee, in the 
arate part which ſhall be allotted to him for 


ſhare. 


As before partition every of them had, in the 
d entirely, an eſtate in Fee, in common with 
others in' regard to the poſſeſſion; ſo, after 
tion, which deſtroys the common right, and 
teu of that right, aſſigns to each a diſtinct in- 
ſt, in a ſeparate part of the land, each will 
e, in his ſeparate part, the like eſtate as he 
in the whole, which is an eſtate in Fee. The 
inct right, which every of them takes in his 
arate part, comes in lieu of the common right, 
ch he had in the whole; and, for this reaſon, 
eſtate, in rhe ſeparate and diſtinct part, will 
df the ſame extent as the eſtate which he had 
he whole or any purparty of the whole. 


Rents granted upon exchange, and upon par- 
ons between jointenants, or tenants in common 
* . * * . | ® 4 
in ſome particulars, within the reaſon of this 


lon, but they do not receive the ſame con- 
jon. | 19 


we 


M 3 | So 


Fee, tenants in common in Fee, by writ, or be- 
en coparceners either by writ or agreement, 
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Litt. 304, 3905 So a releaſe made by one coparcener to ano 
z Inſt. 9 b, 193 23 3 2 ; 
Dy. 263a. Who is his coheir, or by one jointenant in Fe 


10 Hen. 6, his companion of the entire eſtate in the ten; 
19 a, 22 A, * : 3 
of all his right without any words of limitati 
will paſs as ample an eſtate as the perſon y 


makes, and the perſon who accepts, the rele 


has, as to jointenants, in jointenancy; and, aj 
coparceners, in COPArcenary. 


Releaſes by theſe perſons, without any quali 


cation, have their effect, properly ſpeaking, a 
according to conſtruction of law, not ſo much. 
departing with the poſſeſſion of the land, as tru 
mitting that common right to the poſſeſſion vi 
is in the perſon who makes the releaſe. 


This is a conſtruction upon the mode of 1 
ſurance which the parties have adopted, and! 
unlimited extent of that aſſurance. 


There are other aſſurances, by which one i 
tenant, or coparcener, may give an exclull 
right to his companion for a particular til 
without departing with his whole eſtate; and 
he had any particular intent, he might even 
lify aſſurance by releaſe to expreſs that intent. 

Therel 
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Therefore when the aſſurance by releaſe is 
Woptcd, and no limited time is expreſſed to 
ark the continuance of the eſtate, the law infers 
om the mode of the aſſurance, and the gene- 
ity of the expreſſion, that it was the intent of 
e perſon who releaſes to retain no part of his 
tate, and lays hold of the circumſtance of the 
nerality of the limitation to give the perſon, to 
om the releaſe is made, an eſtate in Fee. 


This doctrine does not apply to tenants in com- 
dn, for reaſons to be noticed, when the quality 
their eſtate ſhall be conſidered. 


releaſe of right to land, in extinguiſhment of 
> right, and not in creation of an eſtate, or to 
arge one; alſo releaſes of intereſts, iſſuing out 
| land, as rents common, &c. made to the per- 
who is the owner of the Fee of the land ; and 
p confirmations made of the eftate of perſons 
0 have already an eſtate in Fee, have the effect 
he iſt and 3d inſtances to paſs the right to 
Fee, and in the 2d, to extinguiſh the right 
an intereſt held for an eſtate in Fee, though the 


rance contains no words of limitation of eſtate 
the heirs, 


M 4 In 


So alſo aſſurances which have their operation x Inſt. 9 b, 


168 


limitation in the one caſe to paſs the rent, x 


time, would be good to reſtrain the operati 


particular eſtate in the one inſtance, and to a 
firm the right to the land for a particular tin 
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In the 2d and 3d inſtances, words of expry 
in the other to confirm the right, for a limit 


and effect of the aſſurance, and confine the int, 
to the limited time. 


And, in theſe inſtances, the aſſurances hy 
the effect of conveying, in the one caſe, the eſt 
of the Fee in the collateral intereſt, and, int 
other caſe, of giving an indefeaſible right to f 
Fee, as againſt the perſon who makes the cou 
mation and his heirs, becauſe other affuranc 
which are adapted to the purpoſe of conveying 


in the other, might have been uſed; if the part 
did not intend that their aſſurance ſhould h 
that effect which the law, under ſuch circut 
ſtances, aſcribes to a general releaſe in the 0 
caſe, and a general confirmation in the other. 


As to releaſes of the mere right, althou 
words of qualification are added to confine | 
operation of the aſſurance to a particular time 


a day, a month, or any other given ſpace; | 
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ch is the conſtruction of the law, that the words 
f limitation are ungatory. The law holds the 
leaſe of a mere right for an inſtant, equal to a 
leaſe thereof, to a man and his heirs for ever. 


When the right is not to be altogether departed 

ith, but the eſtate of the tenant is to be made 
defeaſible for a limited time, a deed of confir- 
ation is the proper mode of afſurance. 


On the three caſes it may be obſerved, that the 
ron who hath an eſtate to him and his heirs, 
himſelf the proprietor of the land, and the 
ner of the eſtate. Though the eſtate may de- 
Ive on his heirs, after his death, yet, during 
lifetime, he is the tenant of the entire eſtate 
the Fee, and not of an intereſt for his life only. 
e land and the eſtate in the land, are wholly 
his own power, and his own ſole property; 
refore when his eſtate in the land, or the land 
lf is confirmed, or a releaſe is made to him, 
a perſon who has a right to an eſtate in 
or who has an eſtate in Fee in an incorporeaj 
editament, iſſuing out of his lands, ſuch aſ- 


ances, as they operate rather to his perſon in | 
pect of the land, than on the land in reſpect of : 
his | 
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his perſon as the tenant, they have the effech 
the caſe of a confirmation, and releaſe in extix 
guiſhment of a right, to render the eſtate ing 
feaſible, and in the caſe of the releaſe of an inc: 
poreal hereditament, to acquit the perſon 


3 «A 


of conſequence, exonerate his eſtate from th 
charge. 


The caſes of releaſes by one jointenant! 
coparcener to another, and of releaſes of collate 
intereſts, are ſo ſtated, as if the words of the di 
were all my right, or the like; but it is conce 
that theſe words are by no means neceſſary, x 
that they are expreſſed in our books, and 
ſerted in the aſſurances in which they are uk 
to ſhew that the releaſe is not made for a pant 
lar time. 


Before the ſtatute of uſes, the payment of a « 


1 1 ſideration on the purchaſe of land, would ent 


_ Cited, 3Co. 


21. 


the perſon who paid the money to have a conv 


ance of the Fee, if it was not agreed that 
| ſhould have a particular eſtate. However, w 
the ſtatute of uſes changed equitable intereſts! 


legal eſtates, and, of conſequence, the coum 
law gained conuſance of queſtions ariſing on 
a dural 
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rances of this ſort, theſe courts would not ſuffer 

he bargainee to have an eſtate in Fee, unleſs the 
ind was limited to him and his heirs, in expreſs 
rms, by the indenture of bargain and ſale, 
fore the ſtatute, in a caſe ſo circumſtanced, the 
argainee was ſaid to have a Fee by reaſon of con- 


wee 
1 
5 


deration, and, at this day, if one man purchaſes 


d, for an eſtate in Fee, in the name of ano- 
er, or land is given to one man and his heirs 
truſt for another, or if one man contracts with 
other for the purchaſe of land, and does not 
preſs for what time he is to have it, in the two 
caſes the ceſtuy que truſt, and in the other the 
ſon who contracts, will be entitled to an eſtate 
that extent. 


Whether this conſtruction of the courts on 
gains and ſales, is conformable to the ſtatute of 5 
$ 18 one queſtion, and whether any convenience 

induced by it, now the rule is eſtabliſhed, is 

ther, Every perſon who has had an oppor- 

ty of obſerving the many ſalutary effects 

ich flow from a rule which preſcribes that 

e but certain technical words ſhall have a 

cular ſignification and import, will congra- 

te his country that the rule is eſtabliſhed, 


An - 
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An eſtate in Fee may paſs 2% will, without 
any words of limitation to the heirs, when it can 
by any means, be clearly collected, that it vn 
the intention of the teſtator to give an eſtate ( 


this quantity. 


In the caſe of a will, the perſon, who mak 
it, is not ſuppoſed to have been attended by thy 
profeſſional aſſiſtance of which a party to a del 
may always avail himſelf, The law therefore n 
gards rather the intention of the perſon, whok 


will is the ſubject of diſcuſſion, than the preci 


legal import of the words in which he has e 
preſſed himſelf, and, whenever it can be collect 


Per L. Manſ- Or, from any circumſtance in a will reaſonably 


field in 
Loveacres 


v. Blight. 


ferred, that the Teſtator intended to paſs all h 
eſtate in his property, that eſtate ſhall paſs thoug 


the property is not limited to the heirs of ti 


perſon to whom it is deviſed. 


This is rather a rule of conſtruction upon ti 
intent, than a rule of poſitive law. The cake 
as it will always happen under ſuch rules, 
various, and admit of being claſſed under ſeꝶ 
heads. 
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The general rule of law, for the conſtruction, Per L. Manſ- 

s well as of the words of a will, as of a deed, is, = 
at if there are no words in expreſs terms, or of 
eceſſary concluſion to give continuance: to the 
ſtate after the death of the perſon who is to 
ke, under the limitation, he ſhall have merely 
eſtate for life. The only difference, in the 
plication of the rule, is that in deeds, the 
tent muſt be expreſſed in certain technical 
ords, to which alone the law has annexed a 

rtain preciſe and definite meaning; and that 5, L. 1. 

wills the intent may be collected from any 3 

ords, by which it can be underſtood, or * Blight. 
om any circumſtances by which it may be in- 
rred, that the continuance of the intereſt, or 
mc, which is given, is not to be meaſured, or 
rcumſcribed by the life of the perſon to whom 


e deviſe is made. 


An eſtate in Fee, according to the notion 
tertained of it at this day, is an intereſt of that 
antity, that it will continue beyond the life of 
e owner, and enable him to diſpoſe of the ſub- 
ct of property, in which this eſtate is had, either 
rever, or for any given ſpace of time, and in any 
anner, and under whatever modification he 

pleaſes, 
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pleafes, ſo as he does not ſuffer his will to c 


travene the law. 


Such is the nature of an eſtate in fee, ad 
whenever it appears, either from a preſent ore 
remote view, that it is the intention of a teſtatx 
that the perſon who is the object of his bounh 
ſhall have his property for an eſtate which yil 
confer theſe powers, an eſtate in Fee will pa 
accordingly. 


In determining caſes of this ſort, the court 
have uniformly decided, that the following ci 
cumſtances, as to the caſes to which they reſpec 


tively apply, and unleſs there is ſome expreſia 


to explain the ſenſe in which the teſtator uſa 
them, are a ſufficient evidence, or declaration, 
an intent to paſs an eſtate in Fee. 


Firſt: That the Teſtator has, in direct tem 
expreſſed an intention that the Deviſee ſhall ha 


the land for ever, or have the power, in point 
eſtate, over the Fee; or that his intereſt in dt 


land ſhall not determine at his death, nor © 
confined to his iſſue, 


Secondly 
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W <-condly : That the words, in which the Tefs- 
r has expreſſed his will, do, in common ac- 
. non, import a gift of all bir ineref, in point 
Wcſtate. ' | 


Thirdly : That the purpoſe of a truſt he has 
ed cannot certainly be performed, or that an 
which he has directed to be done, cannot, cer- 
ly and effectually, be accompliſhed, unleſs an 
e. in Fee is held to paſs. =» 
nd Fourthly : That the Deviſee is made 
nally liable to the payment of a ſum in groſs, 
n annual ſum, and no eſtate in certain is li- 
d to him, ſo that he might receive a preju- 
and come to ſome loſs, if he was held to 
any other eſtate than the Fee. 


s to the firſt general head 
\ Deviſe, 
1. Toa man for ever, 


2. To a man and his aſſigns for ever, 


3. To 
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3. Toa man in Fre-fimple, 


i 
T 


4. (1) To a man and 70 bis ſucceſſors 
(2) to a man and 70 his executors,—or (| 
to a man and his blood, —or (4) to am 

and hic beir in the ſingular number. 

(5) to a man or his heirs, 


* 


5. Toa man (1) to give, ſell, or do the 
Vuith at his pleaſure, or (2) to a m 
diſpoſe thereof at his pleaſure,—or 
to a man to be at his diſcretion;—or| 
to be at the diſcretion of a perſon, 
out making any dipoſition to him 
name, otherwiſe than to expreſs that! 
lands are to be at his diſcretion, —or 


A 4 


6. (1) That a perſon ſhall be his heir, 
(2) that one perſon ſhall be heir tot 

ther, to whom an eſtate for life is 

viouſly given by the ſame will, 

has, upon the principle of the firſt rule, been 


to paſs the Fee. 


In all the inſtances, offered in examl 
the application of the rule, there is ſome p# 
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11 Litt. $ 586. 
lar expreſſion, which governed the deciſion of a ing. 8. 


ch reſpective caſe. The Fee paſſes in the firſt ny 235. 


ro. Car. 129 
d ſecond inſtances by the word forever, in the 2 Inſt. b. 


OOr 8 52. 
ird inſtance by the words in Fee-/mple; in the . 
| : .IN. A. 835. 
urth inſtance by the words and his ſucceſſors in 3 T4, On: 
: 176. 
e firſt caſe, by the words and his execulors in the vt & , 
| : g 3 Burr. 1881 
ond caſe, by the words and bis Blood in the Downhall & 
| : 1 Cateſby. 
ird caſe, and by the words and 7o his heir in 1 Inſt. gb. 


3 Gilb. on Uſes 

e fourth caſe; and the words and to his heirs in * a 
; R | 1 Leon. 156. 

e fifth caſe ; in the ſixth inſtance, by the general a Leon. 238. 


; : 8 1 R. A. 833. 
wer of diſpoſition; and in the laſt inſtance by : 1247 * 
= ee | 176 (5 
pointing that the deviſee ſhall take as heir. Ca. Temp, 
| | aid. 


The intent, to be collected, in all theſe caſes, 
dm the words of deviſe, ſupplies the want of 
at legal preciſion which the law requires in deeds. 
to the firſt and ſecond inſtances, without the 1 Int. 9 b. 
rd for-ever, the Fee would not have paſſed. — 
deviſe to a man, or to a man and his aſſigns, 
tout the addition of any words of perpetuity, 
declaration of time, gives an eſtate for life 
ly—There is no ſenſe expreſſed in theſe words, 
m which an intention to paſs the Fee can be 
lected; the word for-ever 1s therefore the ma- 
al and operative word, deſcribing an intereſt 
ich may have continuance beyond the period 
a life. 


N As 
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As to the third inſtance, the words in Feen! 
as they clearly mark the quantity of time which 
is intended to be deviſed, by expreſſing the man. 
ner, in point of eſtate, in which the deviſee is 
have the thing, ſo they ſhall be taken in thei 
generally-received acceptation, and effect the in. 
tention they ſo forcibly expreſs. The words i 
Fee-ſimple are, therefore, in this inſtance, to h 


conſidered as paſling the Fee. 


As to the fourth inſtance, the words and 1 

fucceſſors in the firſt caſe, the words and t h 

executors in the ſecond caſe, the words and 10 l 

blood in the third caſe, the words and 10 bis hv 

See Lovelace in the fourth caſe, and the words or his heirs in tb 

light. fifth caſe, are the words of limitation, to exprel 

the time of the continuance of the eſtate. Thel 
words, in the ſeveral caſes to which the 
apply, expreſs the intention of the perſons » 
uſe them, to be, that the intereſt they have gui 
is not to determine with the life of the perſons 
whom they have deviſed their property, but 
extend to thoſe who ſhall come after them in ſi 
ceſſion; and the law conſtrues the words accord 


to the ſigniſication in which they are uſed. 
f 
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And as to the caſes in the 5th inſtance the * Taft. 3 b. 


general power of diſpoſition, without the limi- 
tation of an expreſs eſtate, is to be conſidered 
as their diſtinguiſhing feature. To give a power 
of general diſpoſition, in point of eſtate, whether 
the ſame is general or particular with reſpect to 


the perſons in whoſe favour it is to be exerciſed, 


or to refer it to the diſcretion of another to name 
the perſons, and not to limit any expreſs eſtate, is, 
virtually, to give the eſtate which will enable a 
man to make ſuch diſpoſition. 


There 1s a difference between a power of dif- 
poſition, which is general with reſpect to the per- 
ſons in whoſe favour it is to be exerciſed, and 
one which 1s particular in this reſpect. 


When the power is general the eſtate is 
imple and abſolute. 


When the power is particular, the words, 


which expreſs the intent of the teſtator, imply a 


condition tuat the thing, which is deviſed, ſhall 
be held by the deviſee, or given to the perſons 
particularly named in the will, and to no others: 


N 2 Thus 
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Thus a man deviſed his lands to his wife 1 
diſpoſe and employ them for herſelf and hy 
children at her own will and pleaſure, it was hel 
by Dyer, Weſton, and Melſbe, that the wife had th 
Fee the ſame as if the lands had been deviſe 
to her forever; for that the conſtruction of ly 


ſupplied the defect of words, according tot 
meaning of the teſtator : and it was alſo held) 


Dyer and Weſton that the eſtate of the wife i 
conditional, for that the words ea ntentione mak 
a condition in any deviſe, but not in a feoffme 
gift, or grant, unleſs it be in the caſe of the Kin 
and that in this caſe the words amounted to 
much, that ſhe ſhall not give the lands to 
ſtranger but hold them, or give them to tt 


a 


children. 


The power of diſpoſition, it has been obſer 
muſt be without the limitation of any eſtate tot 


_ perſon who is to exerciſe the power. If an expt 


eſtate is limited with a power of diſpoſition 8 
nerally, or in favour of particular perſons, 


perſon to whom the deviſe is made, will 


merely the eſtate which is limited to him by 
preſs words, and the right of diſpoſing of 


remainder in point of power and not of Cal. 
Th 
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Thus in Tomlinſon and Deighton, a man deviſed P. * ww. 
inds to his wife for her life, and then to be at her Salk 239. 
liſpoſal to any of her children who ſhould be 2 7 
hen living; and it was held that the wife had 
only an eſtate for life, and that the diſpoſing 
Power was a diſtinct gift, becauſe the eſtate given 
expreſs and certain, and the power comes in 


way of addition: and that it was different 


rom the other caſes, which were general and in- 
lefinite, viz. a deviſe to J S, and that he ſhall 
ll, or a deviſe to ] S to ſell. That in theſe caſes, Infra. 
cauſe the party is empowered to convey a Fee, 
e is conſtrued to have one, if he have no expreſs 
ate, diſtinct from the power; that in this caſe 
e power was a ſeparategift diſtinguiſhed from the 
ate, and the eſtate given in certain and expreſs 
rms. But there ſeems to be a difference, when, 
tween the clauſe, in which an expreſs eſtate is 
eviſed, and the clauſe which gives the power, 
ere is inſerted a deviſe to another perſon, 
d when there is no ſuch deviſe. In the 
tter caſe the eſtate of the deviſee will not be 
larged, as is evident from the caſe of Tomlinſon 
d Debian: but in the former caſe, the latter 9 Na] 


auſe will give the eſtate to the perſon who is to 


erciſe the power. 
N 3 And, 
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And, as to the laſt inſtance, to direct that: 
perſon ſhall be his heir or have land as heir tg 
another, is to deſcribe the manner in which he 
ſhall take, and the time during which his enjoy. 
ment ſhall continue; for the deviſee taking y 
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heir, and under that appellation, he muſt be un. 
derſtood to have the ſame extent of intereſt as i 
he had derived his eſtate by deſcent from ano. 
ther. It is alſo to be remarked, that the term h 


i 

/ 

17 

[i 
1 

ST 


ſuppoſes an anceſtor, and conſequently an adop- 
tion; the words heir and anceſtor being corelative 
expreſſions, 


Of all the caſes which have been conſidered, 

Davie v. it muſt be underſtood that there is nothing in the 
8 will to explain the ſenſe of the particular words 
on which the aforegoing obſervations have bel 

made, by which their extent may be qualified 

For if there is a limitation of an expreſs eſtate,i 

will controul the implication of law, Thus! 

man deviſed the Fee-ſimple and inheritance d 

ſome lands to another and his children, and it vi 


held that an eſtate tail only paſſed, 
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As to the ſecond general Head 


The caſes belonging to this head may be 
inked under two claſſes: 


1. Where the deviſe is made by words which 
preſs rather the quantity of the teſtator's in- 
reſt, than deſcribe his . or do both at 
ge ſame time. 


2. Where the teſtator, by an introductory 
auſe to his will, expreſſes an intention to diſpoſe 
all His etate, or all his /ub/tance, or, in other 
ords, the whole of his intereſt ; and the words 


diſpoſition, in the clauſe of deviſe, are con- 
ted in words and in ſenſe, with the intro- 
ctory clauſe; and, in common acceptation, 
port ſomething more than a mere deſcription 
the property or ſubject which is deviſed. | 


As to the caſes of the firſt claſs, 


The word ale, uſed in reference to real pro- 
ty, and ſtanding general and uncorrected, is of 
i deſcription. A ſeries of deciſions has eſta- 
hed this point.—The caſes have all been de- 
N 4 1 
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cided upon the ground, that this word, une 


- manifeſtly uſed in a different ſenſe, extends 3 


well to the lime, or the inlereſt, in the ſubject, x 
to the ſubject itſelf. 


In Hyley and Hyley, a man having deviſed { 
veral parcels of land to different perſons, ſomei 
Fee, others for particular eſtates, with words 
limitation, deviſed all the reſt and remainin 
part of his ale to his three grandſons, to 
equally divided among them (one tenement i 


certain excepted, which he had before deviſedi 


tail); and it was adjudged that the excepti 
in the will did comprchend the reverſion, an 
that it did not paſs, but that without ſuch e 
ception it would have paſſed, which was adjudy 
ing that the word ate was of ſufficient ent 
to paſs the Fee. 


In Reeves and Winnington, a man, ſeized of 
meſſuage in Fee, and poſſeſſed of a confidera 
- perſonal eſtate, made his will, in which tht 
was this clauſe: * I hear that John Reeve 
enquiring after my death, but I am reſolved 
give him nothing but what my father has gil 


it 


him by will, I give 4 my eſtate to my V 
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he queſtion, for the deciſion of the Court, was, 


iether the wife had an eſtate in Fee or for life 
the meſſuage : and 1t was held that the words 


my ate, were ſufficient to paſs the Fee. In 
is caſe ſome obſervations fell from the Bench 


the declaratory words reſpecting the heir, in 
e former part of the will, and, from the decla- 
tion that he ſhould have nothing, they inferred, 


t the wife ſhould have all. The Judges, how- 
er, do not appear to have founded their deter- 


nation on theſe words, however that may be, 
pre modern deciſions go the whole length of 
ciding, that the words of deviſe are of them- 
ves ſufficient to pals the Fee. 


In Carter and Horner, a man, ſeized of copy- 
d and freehold lands, deviſed all the ref of bis 
I, whether freehold or copyhold, to his wife 
d children to be equally divided among them, 
d it was held that the word te muſt ſignify 
Intereſt in the thing, and {0 paſs a Fee. 


4 Mod. 89. 


In Murr ay and Wi 75 in Chancery, a man be- 3 verd. 56 5, 
and 


eathed 50. to be paid to his heirs in three Fong: in Ch. 
dnths, and deviſed all the reſt and reſidue „ 
real and 1 eftate whatſover to his dearly 


beloved 
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beloved wife, whom he made his ſole executr 
and it was decreed that the wile had the Fe. 
ſimple in the lands. 


In the Counteſs of Bridgewater v. the Duke 
Bolton, on a ſpecial verdict, found on an if 
directed by the Court of Chancery, to try wheth 
the late Duke of Bolton did by his will dei 
certain Fee-farm rents to John Earl of Bridgeyat 
in Fee, the deviſe was in theſe words: ©] gi 
certain lands (naming them) to A, and I get 
John Earl of Bath, my ſon-in-law, 5000 /. at 
all my mines. All which I give to my ſaid {a 
in-law, his executors and aſſigns, with all m 
plate and jewels, and all other my effate real a 
perſonal, not otherwiſe diſpoſed of by this my vi 
to be given by him to his children as he ſi 
think convenient, I ſolely truſting to his hon 
and diſcretion that he will give them ſuch pri 
ſion as will be neceſlary.” And another clauſei 
his will was, © Whereas I have contracted fort 


ſale of my Fee-farm rents, my will is, that 
my debts ſhall not be ſatisfied out of my obe 


eſtate, my executors, (whereof the Earl was ont 
ſhall or may ſell ſome part or all of them | 


| payment of them, notwithſtanding the rents 


10 
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Jeviſed by this my laſt will.“ And the 
tion was, whether his Fee-farm rents paſſed 
he Earl of B. and for what eſtate? And by 
Ch. J. who delivered the Reſolution of the 
rt, the rents paſſed by theſe words, and all my 
and perſonal eftate ; for the word eflate is genus 
jaliſimum, and includes all things real and 


g—_ 


Þ 
- — 


onal, and the Fee of the rent paſſes as the 
le of the eſtate of the deviſor, for all his 
e is a deſcription of his Fee. In pleading a 


ſimple, you ſay no more than /e:/1us in dominico 


t de feodo, and in formedon, or other action, 
Fee-ſimple be alledged, you ſay cujus ſtatum 
demandant has. In a will the teſtator is not 
up to form; 'tis enough that he expreſſes and 
ifies his meaning by any words. Before the 
te of Hen. 8, if one had deviſed his land by 
ve of a cuſtom, the common law accepted his 


nt, without requiring particular words of li- 
ation as in caſes of conveyances at common 


and, as it was ſo in deviſes before the 
te, there is the ſame reaſon why it ſhould be ſo 
e the ſtatute: and he held that deviſing all his 
te, and all his eſtate in ſuch a houſe was, the 
e; and that all his eſtate in the thing 8 
ther caſe. 


And 
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4 Burr. 2484. 
5 Ditto 2638. 
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And in Haldane and Urry, v. Harvey, Robe 
Holmes, deviſed all the reſt and reſidue of | 


eftate, whatſoever and whereſoever, to his dg 


and loving wife, her heirs, eXecutors, and adm 


niſtrators ; the queſtion was, whether the wo 
had any application to real property; and 
was objected that it did not neceſſarily mean 

eſtate, but by Lord Mansfield, with the cona 
rence of Willes and Aſburſt, the word Eſtate d 
ries every thing unleſs tied down by partici 
expreſſions. 


In Scott v. Allerry, a deviſe was made by 
man to Thomas Scrape, his couſin, of all | 
lands in Weltham Abbey, with all cher bis el 
whatſoever and whereſoever ; and it was adjudg 
that the latter words did comprehend all he ii 
real and perſonal ; and Wilmot ' ſaid, whenevet 
appears that the intention is to deviſe a Fee, It 


immaterial what words are made uſe of. 


In Barry and Edgeworth, Judith only devil 
all her land and ate in Upper Cateſby, 
Northamptonſhire, with all their Appurtenal 
to William Edgeworth, Eſq. (to whom ſhe v0 


have been married in a ſhort time, had ſhe [iveC 
20100 
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thout ſaying for what eſtate, and it being objected | 


it only an eſtate for life paſſed in theſe lands; 
that where a man deviſed his land and tate 
ſuch a place, it deſcribed only the thing, and 
t the intereſt in it, and the words in Upper 


teſby did nothing but point out the locality of 


thing, and that the lands and eſtate in this 
e were ſynonimous, the Maſter of the Rolls 


d the caſe of the Counteſs of Bridgewater and Salk 236. 


> Duke of Bolton, to have ſettled the law on this 
int; it being a reſolution given on great con- 
ration, in which the Lord Cowper, when a 
unſel, diſcouraged a writ of error in Parlia- 
nt, and the Lord Chief Juſtice Holl, who pro- 
nced the judgment of the court, laid it down 
a rule, that a deviſe of all one's real eſtate 
mprehended not only the thing but alſo the 
eſt in it; that the word eſtate naturally ſigni- 
d the intereſt rather than the /ubjeZ; and its 
imary ſignification referred thereto; and the 
ater of the Rolls added, that though the de- 
e was of all her land and eſtate n Upper Cateſby, 


Supra. 


IS was not reſtrictive with reſpect 10 the eſtate 


ended to paſs by the will, but only as 10 tbe 
; as if the Teſtatrix had land in. another 
in. Suppoſe, for inſtance, in Lower Cateſby, 


thoſe 
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thoſe lands could not have paſſed by the yi 
that as the word eſtate had been agreed and 
tled to convey a Fee in a will, it would be day 
rous to refine upon it, for then none could g 
5 any opinion thereupon ; and theſe words and 
like were frequently made uſe of in wills, 
beſides, if the word eſtate did not paſs 
in the preſent caſe it would be quite void, f 
the deviſe of the land did before, of itſelf | 
an eſtate for life; and no word in a will ſhal 


rejected that can have any conſtruction. 


» Tr. A. 37. In Tufnell and Page, the Teſtator thus 
Barnard 9. preſſed his will. My eftate in Kerbyhall If 
to A. but did not add any words of limitati 
And Lord Hardwicke was of opinion, that 
word eftate was ſufficient ro paſs not or) 
thing, but all the intereſt which the Teſtator 
in it; and he remarked that though there 
locality, or an expreſſion deſcribing the fitul 
of the tenement, yet the teſtator meant his ini 
in it too: for, ſaid he, ſuppoſe (and he add 
believed it had happened) that a man ſhould{ 
all his real eſtate in England, here is a localltj 
yet no one will ſay the intereſt does not p4 
well as the eſtate. | 
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In Ridout and Pain, Richard Pain deviſed all 3 Tr. A. 157 
e reſt, reſidue and remainder of his goods, chat- 
Is, and perſonal eſtate, together with his real eſtate 
t therein before deviſed, to Elizabeth his wife, 
hom he appointed ſole executrix, and by Lord 
rdwicke, after reading the words of the reſiduary 
auſe, there can be no queſtion, but the words 
gelber with my real eftate will carry the land and 
heritance, notwithſtanding they are accompanied 
i che other words goods, chattels, &c. for 
ugh there are caſes where it has been doubted 
ether the word eſtate, joined to goods, &c. will 
y the real eſtate, yet when a teſtator ſays oge- 
r with my real eſtate, it puts it out of all doubt. 


And Lord Chancellor 7. albot, in Tbbet/ſon and Ca. Town, 

with, ſaid that the words ee at ſuch a place, Talb. 157. 
r ſuch a place, had been held to paſs the Fee, 
determined accordingly. In that caſe a bro- 

r deviſed to his ſiſter all his eſtate at H, and, 

on the objection of the tendency of the word at 

confine the word eſtate to a deſcription of the 
la dect, the Chancellor ſaid, he did not think 
ire was any difference between the words ix and 

and obſerved, that, in his opinion, they meant 

fame thing. 


In 
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1 Term Rep. 


K. B. 140. 
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In Cooper v. Marten, Thomas Spooner, ſei 
in Fee of the premiſes in queſtion, deviſed | 
ſame, in theſe words: © I give and bequeath 


Mrs. Marten, daughter of my late uncle Dog 


Benjamin, my eſtate at Braywick, Berks, and, 
being objected that the Fee did not pals, iſt 
want of the word all to deſcribe the entire « 
of the teſtator; 2dly, becauſe there was no int 
ductory clauſe; and 3dly, on the ground that. 


word at fixed the locality of the ſubject; yet 


theſe objections were over-ruled, and it vas 
that the Fee paſſed: and Buller J. ſaid that 
word eſtate is the moſt general word that can 
uſed, and that ſo far from being neceſlary to 
words of inheritance in order to carry the þ 
words of limitation muſt be added, if the dei 
is to paſs a leſs eſtate. He animadverted tol 


caſe of Bridgewater v. Bolton, and ſanctioned" 


his approbation the determination of that caſe 
the reaſoning of Lord Chief Juſtice Holt. 


The word muſt ſtand general and uncorred 


If a limitation is added to expreſs any parti 
time for the continuance of the intereſt; ori 


word is uſed as of the ſame ſignification withthe 
tenement, or farm, and this is apparent from 
Col 


In Eſtates in Fee. 


criptive of the thing or ſubject, and not to 
"eſs the duration of intercſt, or time of en- 


ment. 


Formerly it was doubted whether the word 47, 
ected with the word eſtate, and referring to 
ſituation of the land, did not confine the im- 
of the latter word to a mere deſcription of 


per and Marien, already ſtated, exploded this 


ald not, of itſelf, qualify or reſtrain the import 
he word eftate, or fix its meaning ſo inſeparably 
he thing, that it might not alſo apply to the 
reſt, | ine oft 


oreover, the word muſt be uſed clearly, with 
rence to land, or ſome other ſubject of real 
erty, or be ſo general that it may at the ſame 
extend to real and perſonal property. If it 18 
ted generally and indiſcriminately in a clauſe 


h enumerates articles of perſonal property, 
in the middle of that ſentence, it will not be 
0 conſtrued 


property. The determination of the caſe of 
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text of the will, or from any expreſſion which: Vez. 258, 

: 5 : per Hardw. 
ers to fituation, as my eſtate hing in S. or in the » Term Rep. 
; a 4 3 5 5 
upation of A, it will be conſtrued to be merely 6 


Kenyon. 


59, per 


jon, It that caſe it was held that the word at supra. 
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conſtrued to extend to the real eſtate, without q 
addition of ſome words of expreſs reference, 
things which ſavour of the reality; for being 
the middle of a ſentence, in which the teſia 
is ſpeaking of his perſonal property, it ſhall 
taken in the ſame ſenſe, as relating to thing 


the ſame ſort or quality. 


Cro. Car. 447 Thus, in Wilkinſon and Merryland, a man, ſei 


r Eq- Ca: of Blackacre in Fee, by mortgage which wal 


ee". feited, and of Whiteacre, as his own inheritan 
deviſed Whiteacre to his brother, and then devil 
all the reſidue of his goods, leaſes, mortgay 
eftates, debts, ready-money, and other gon 
whereof he was poſſeſſed, after debts and legat 
paid, to his wife, and made her executrix, a 
died: it was held that this was no deviſe in! 
to the wife of the mortgaged land, for the 

_ efate is coupled here with chattels, which ht 
that he meant only eſtates for years; and the n 
becauſe the words © whereof he was poſſeſſed,” i 
that he intended only to give her chattels andi 
mortgage money, and not the inheritance! 
land, 
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And, in Dally v. King, John Bailey deviſed ins Term Rep. 


ſe words: © I give to my mother Rachael 
ley, all that Freehold meſſuage tenement or 
elling-houſe, orchard, garden, and all other 
> appurtenances thereto belonging, ſituate at 
orpe, now in the occupation of A. B.; as alſo 
> acres of arable land, lying in the common 
d, as alſo the ſtock of corn, grain, hay, goods, 
ttels, and effects, or eftate of what kind ſoever, 
all other the utenſils of huſbandry which ſhall 


ich I now rent of my father, fituate in Thorpe 
reſaid, —(this was the eſtate in queſtion in 


Freehold meſſuage, tenement or dwelling- 
ſe, orchard, garden, and all other the appur- 
ances thereto belonging, in Thorpe aforeſaid, 
in the occupation of B, to her ſole uſe and 
oof and to her heirs and aſſigns for-ever.” — 


e words, and the queſtion was, whether the 
ds efate of what kind ſeever, as they were in- 
d in the deviſe of divers particulars of per- 
il property, were ſufficient to paſs the re- 
nder in Fee, veſted in the teſtator ; and Bond, 
ant, argued that theſe words, followed by the 
02 | words 


found or be in the dwelling-houſe or farm, 


ch he had the remainder in Fee) © as alſo all 


a ſpecial verdict, the deviſe appeared to be in 


B.) p. 1 


Terrell v. 
Page. 
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words all other utenſils in huſbandry, and precede 
by an enumeration of perſonal property, coul 
never be intended to give any real property, much 


leſs a remainder which the teſtator does not appex 
to have had in his contemplation, and the Cour 

ſeemed inclined to adopt this argument, but th 
| caſe was determined on a point of pleading. 


But if the clauſe of the ſentence which ky 
the word eſtate is, in ſenſe, diſtinctꝭ from, and 
dependent of, that branch of the ſentence whid 
has the enumeration of articles of perſonal pr 
perty,—or if the word eſtate is at the beginning i 


end of a ſentence, and cannot be of any ſipnifiati 


unleſs it has application io real property or th 
word real, or any other expreſſion of that impon 
is conoined to the word eſtate, the word may! 
taken in its moſt extenſive ſignification, and g 

a right to real property, and to all the intem 
which the teſtator has in the ſame. 


Thus a man bequeathed ſome legacies al 


1 Ch. Ca. 262 deviſed ſome lands, and then ſays, “ all the x 


and reſidue of my money, goods, and chattels, 
other eſtale whatſoever, I give to J. S. whom! 

my executor,” and it was decreed that the L " 
not deviſed, did paſs. 


't 
3 F 


Nan 


1 
1 
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So again, in the before cited caſe of Rrdout 3 2 5 Atk. 
and Pain, Lord Hardwicke ſaid there could be no Supra. 
Joubt but that the words, together with my real 
fate,” would carry the land and inheritance, 
otwithſtanding they were accompanied with the 
ther words, goods, chattels, &c. for that though 
here were caſes, in which it had been doubted, 
hether the word eſtate, joined to goods, would 
arry the real eſtate; yet when the teſtator ſays, 


gelber with my real eſtate, it puts it out of all 
doubt. ; 


And, in the before cited cafe of the Crnte/s of * 
bridgewater v. the Duke of Bolton, the words“ and supra. 
ll other my real and perſonal eſtate, &c.“ were 


eld to paſs the Fee-farm rents, which were the 
- of Litigation. 


And ſo in the caſe of Audrey and Middleton C Cn. 
de words of deviſe, after a bequeſt of ſeveral Temp. Talb, 
gacies, were, © and all the reſt of my goods and 
hattels, and eſtate J give to Middleton, and it was 
eld by Cowper Lord Ch. that, from the frame of 
© whole will, the teſtator intended that his real 
ate ſhould paſs: but in this caſe there was an 
rodutory clauſe to the will, by which the 
| O 3 teſtator 
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teſtator intimated an intention of diſpoſing of i 


his worldly eſtate, which MC. the con, 
ſtruction. 


The ſame obſervation may be made on th 
caſes of Tanner v. Morſe, and 7 illey v. Simſn 
Ce, Temp. In the caſe of Tanner and Morſe the words, i 
the introductory clauſe, were as 7o all my tempm 
eſtate, and the words of deviſe, after a bequeſtq 
ſeveral legacies, were, © And all the reſt andr 
ſidue of my ale, goods, and chattels whatfocn 

I give and bequeath unto my beloved wife M 
Carter, whom I make my full and whole exe 
trix,” and it was held by Lord Chancellor An 
that the word eſtate, as connected with the ini 
ductory clauſe, extended to the real property 
the teſtator; and Lord Chancellor Talbol, ol 
rehearing, decreed that an eſtate in Fee-ſimplec 

paſs by the words of the will. 


And in the caſe of Tilley v. Simpſon there 
an introductory clauſe in the will, intimating 
intention on the part of the teſtator, to diſpok 
all his worldly eftate, and the words of deviſe c 
* and all the reſt and reſidue of my money, g 
and chattels, and eſtale whatſoever;” and Hard! 


ſ 


2 Term Rep. 
K. B. 659 
in notis. 
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1rd Chancellor, was of opinion that the Fee 
fed. He ſaid, where the Court had reſtrained 
e word eftate to perſonal eſtate only, it had been 
hen the intention of the teſtator, that it ſhould 
> ſo uſed, had appeared, or when it had ſtood _ 
led with a particular deſcription of part of 
e perſonal eſtate, as a bequeſt of all mortgages, 
uſhold goods, and eſtate, in which the pre- 
ding words were not a full deſcription of the 
rſonal eſtate ; that if the teſtator had ſaid all 
e reſt and reſidue of my perſonal eſtate, and 


ates whatſoever, a real eſtate would have paſſed; 
t this bequeſt amounted to the ſame, for the 
rd chattels is as full a deſcription of the per- 
al eſtate as the word perſonal ; that therefore, 
en he had uſed words, comprehending all his 
rſonal eſtate, and then made uſe of the word 
ate, that word will carry a real eſtate ; that the 


rd whatſoever is uſed here, which is the ſame as 
he had ſaid, of whatever kind it be; and if 
it had been the caſe it would moſt certainly 
e carried the real eſtate ; that the before cited 
e of Terrell and Page was very material to the 
tion on this caſe, and that he thought the 
cs could not be diſtinguiſhed from one the 
er; that in that caſe the words of deviſe were, 
e O 35 | « all - 


Supra, 196, 
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« all the reſt and reſidue of my money, goods, 20 
chattels, and other eftate whatſoever, I give to ], U. 
that the only difference was, that in that caſe the 
was the word other which he did not think coil 
diſtinguiſh it ; that if the deviſe had been, Arif 
all the reſt and reſidue of my houſhold pod 

mortgages, and all other eftate, he did not think th 
words would have extended to the teſtator's x 
eſtate. 


On all the caſes in which the term fate k 
been the material word, it may be obſerved, th 
this word expreſſes, in ſome inſtances, both f 

quantity of intereſt, or continuance of time, a 

the ſubject in which that intereſt is to be ha 

that in others it merely expreſſes the quantity 

Intereſt ; and the · ſubject, in which the intereſt 
time is to be enjoyed, is deſcribed by words wi 
in ſound, are local as my eſtate af or in ſuchal 
nement, or ſuch a place; that at one time it 1 

conjectured that the word at, with referencet 

place, fixed the locality of the ſubject, and fi 

the word eſtate, as the relative, applied to! 

tenement, and not to the intereſt ; that this | 

was exploded in the caſe of Cowper v. Ma 
that ſtill, however, if the word eſtate ſtands! 

ſente 


On Eſtates in Fee. 


atence, deſcriptive of the thing which is given, 


ithout any application to intereſt or continuance 
f time, it will not paſs the inheritance, but be 
ken in that acceptation in which it is uſed. On 

is ground a deviſe in. theſe words, I give my 
Rate in the occupation of A, or lying in B, will not 

aſs the Fee. In theſe caſes the word eſtate is of 

e fame import with the word tenement or farm, 

d deſcribes the property. From all the caſes 

en, it may be concluded, that the word eſtate 

all be conſtrued to expreſs the quantity of in- 

reſt, or deſcribe the ſubject of property, ac- 
rding as, from the context of the will, it ſhall 
pear to be uſed in one ſenſe or the other. If 

cre are no words which confine it to place, as 
bing a locality, nor any words of qualification 
expreſs, in terms, the quantity of intereſt which 
given, an eſtate in Fee ſhall paſs; the word 


lte being genus gereraliſſimum, and requiring 
tber, that its operation and extent ſhall be re- 
ei ned by words of expreſs limitation to mark 
1 (Particular time for the continuance of the in- 
to Wc! which is given, than that words of li- 
s MF =tion ſhall be added to give extent to the 
an ereſt. | 


201 


202 


Norton and 
Ladd. 


1 Lutw. 762. 
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It is further to be obſerved, that if the word 
under conſideration, is inſerted in that clauſe of 
will which enumerates articles of perſonal pro. 


perty, without any reference to things which 


ſavor of the realty, and is part of that ſentence, 
it ſhall be taken in the ſame ſenſe, as relating to 
things of the ſame fort. On the other hand, if 
there is any word of reference to real property; 
or the word eſtate is contained in a clauſe, 0 
branch, of the ſentence which is diſtinct fro 

that part thereof, which has the enumeration 0 
articles of perſonalty; or if it is at he beginning 0 
end of a ſentence, and may not have any effect bill 
reaſon that the other words comprehend all fort 
of perſonal property, and it may, conſiſtent! 
with the apparent intent of the teſtator, hay 
ſuch conſtruction, it ſhall be taken in its mol 
extenſive ſignification, and paſs an eſtate in Fee 


There are other words and expreſſions, whuic 
have been allowed to have the ſame extenſive opt 
ration as the word eſtate :— 

Thus, | 

J. S. having a remainder in Fee, deviſed / 
his remainder, and it was adjudged that the I 
was deviſed. | 


Agal 
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Again, J. S. ſeiſed of lands in Fee, had two Yonge of 


ons, and deviſed that B. who was his heir at 3 
uu, ſhould renounce all his right in Blackacre to 


(, and becauſe the words were all his right, it 
was held to be apparent that J. S. intended that 
(ſhould have the Fee, and it was accordingly 
dudged that he had an eſtate of that quantity. 


iving his wife an eſtate for life Widlake v. 

So a man, after giving | | 2 
n W, in expreſs terms, deviſed to her in theſe * 3 
„ I. 


rords, 1 give my wife the inheritance of W, if the 
iy allow it, and it zvas held that the Fee paſſed. 


And again, a man deviſed a meſſuage by theſe M. 11 Jam. 


; 1 Whitlock v. 
ords, © I deviſe my meſſuage wherein I dwell, Harding. 


. uery if not 
pmy couſin H and her aſſigns, for eight years, We Ant, not 


1 . c as th 
nd my couſin H ſhall have all my inberitances if A te 


ie law will,” and it was held by the Court of Hobart. 


mmon Pleas that an eſtate in Fee did paſs. Whitlock v. 


Harding. 
Mo. 873, 


o a deviſe by a man of all his lands of inhe- Suppoſed to. 
| be the ſame 


lance was held to paſs the Fee. calc as is 
| reported in 
f Hobart & to 
| | | be miſtated. 
Alſo a deviſe of the Fee-ſmple to one for life, And. 51, 


But by Dyer 
daſtervards to another generally, paſſes the Fee page Fc. mol 


; - . had only an 
the perſon who 1s to take in remainder 5 by eltate for life 


reaſon 
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reaſon of the intention of the teſtator, appearin 
in the former part of his will, to diſpoſe oft 
whole of his eſtate. For the deviſe to the perk 
to whom the limitation is made for life, amoun 
only to an exception of a, particular intereſt 
eſtate, and a diſpoſition of that intereſt, 


Cited caſe A deviſe of all a man's concerns has been he 
Temp. Talb. 


286. to pals the Fee. 


And, in Hopewell and Ackland, a man devil 

all his goods and chattels, money and debts, 
whatſoever elſe he had not diſpoſed of, to A, and,! 
cauſe the latter words could not have any ef 


x Salk 289, 


on the perſonal eſtate, becauſe that was gl 
away as fully as poſſible by the precedent wor 
it was held that the words, which are noticed 
Italicks, muſt extend to remainders of ell 
previouſly deviſed in part, and that this c 
ſtruction was enforced by latter words dire 
the payment of debts. 


Ca. W aww. 04 And the like conſtruction was made on a 
T 2 


Cited by Com cited in Forreſter's Reports, in which the wore 


in his Dig. 
Tit. Deviſe, deviſe were, “ and whatever elſe I have in the wo 


as the caſe of 
Hopewell & and in Huxtep v. Brooman, the words all Ian 


Ackland. witl 
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lihout any introductory clauſe, were held to paſs Br. 7 caſe 
fee of the teſtator's real property. 


The caſes of the ſecond claſs, being thoſe with 
introductory clauſe, are now to be ſtated— 


In Melſ v. Beckwith, Thomas Beckwith “46 Ren . 
ubing bis Toorldly eftate,” deviſed his ate at Talb. 157. 
embouſe in Hither Dale leaſing at Crew, unto 
y Beckwith his loving fiſter, without any 
ds of limitation, and it was decreed by Lord 
hancellor Talbot that the Fee paſſed. In this 
e indeed, the words in the clauſe of deviſe 
re, of themſelves, ſufficient, in the opinion of 
e Chancellor, to convey the Fee. This caſe is 
efore introduced rather to ſhew in what ſenſe 
t Introductory clauſe was underſtood, than to 

poſe that this clauſe governed the deciſion. 

is obſerved in the argument of the Counſel 
0 debated the caſe and argued againſt the ex- 

It of the will to paſs the Fee, that the words 

ch ale were uſed by the teſtator only to ſhew 

* hat he was doing was animo teſtandi; but not 

adedto reach the whole of his eſtate: objections 


Which the Chancellor, inpronouncing his decree, 
ed that he was of opinion that theſe words 
proved 
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in view at that time. 


Supra. 198. 


Supra. 196. 


On Eſtates in Fee. 


proved the teſtator to have had his whole eſtate 


In Tanner v. Morſe, Thomas Carter deviſed i 
the following words, ſo far as they are material t 
the point under conſideration, © as 10 all my ten 
poral eftate, I bequeath to my nephew Tanner 
(who was his heir at law) © the ſum of 50/.; and 
all the reſt and reſidue of my e/tate, goods, ant 
chattels whatſoever, I give and bequeath tom 
beloved wife Mary Carter, whom I make my fu 
and whole executrix,” and it was decreed that: 
eſtate in Fee- ſimple did paſs by the words of th 
will. 


In the caſe of Tyffnell and Page, already cite 
there was an introductory clauſe ; but it ſeems 
have been clear that the words of the dev 
alone were underſtood to be of that extent, t 
they would carry the Fee. 


In Hogan v. Fackſon, the caſe was as follo 
the Rev. George Jackſon, being ſeiſed of fo 
towns and lands in Coolithall and Glanbegg, 
Fee, and of lands in Ballyduffulta and Ball 


gally for lives, renewable for-ever without | 
peachm 
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achment of waſte, and other lands under 
-aſcs for three lives, with reverſionary terms for 
1 years from the death of the ſurviving life; 
nd being alſo poſſeſſed of perſonal aſſets to the 
mount of 1300. only, made his will by which 
e made the following diſpoſition of his effects: 
And as to my worldly ſubſtanc, I give and be- 
weath to my dearly beloved mother Mary Jackſon, 
y houſe and lands of Glanbegg, and all their 
purtenances, for and during the term of her 


aural life, clear and free of any deduction or 


lage whatſoever, and alſo the lands of Bally- 


ly, ſubject to the rent only payable thereout, 
Ir the term of her natural life, with liberty 


| committing waſte thereon.” He then gave 
Elen Cockeran the ſum of 30/. to be 
ad her yearly during her life for the ſupport 
herſelf and her ſon George Jackſon; to her 
Wphter Ellen, and her ſon John Jackſon re- 
tively, the yearly ſum of 20/. till the age of 
fenty-one, and then the ſum of 400L.; all which 
Queſts were to be raiſed and levied out of his 
i of Glanbegg and Cooliſhall, Ballygally and 
yduffulta. He alſo gave his couſin Henry Wallis 
* lum of 1000 f. ſterling, to be paid him as 
n as conveniently might be after his deceaſe; 


tO 
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to his uncle Edward Jackſon the yearly ſum « 
30/. during his life; he alſo gave unto his uncl 
John Wallis 100%. and unto William Kena ant 
Jane his wife, the ſum of 200. ſterling ; an 
then deviſed as follows: I alſo give and bequeat! 
unto my dearly beloved mother Mary Jackſor 
all the remainder and reſidue of the es, bot 
real and perſonal, which I ſhall die poſſeſſed of 
and concluded with the appointment of exec 
tors. This caſe came before the Court of King 
Bench, on error upon a judgement on eſed 


ment in the King's Bench in Ireland, and by Lo 


Mansfield there is but one point upon which ti 
whole caſe turns, which is to fix the meaning ( 


the word effects in the Engliſh language, 


is nugatory to cite caſes unleſs you fix the meal 
ing of the term, to which theſe caſes are to 
applied. If the word effects is equivalent tot! 
words worldly ſubſtance, uſed by the teſtator 
the beginning of his will, or if it is ſynonime 


to property, there is an end of the queſtion; | 
cauſe all the caſes prove that the ſucceeding clal 


paſſes a Fee: on the contrary, if it can be ſhe 
that effects mean chattels, or perſonalty only, th 


the reſiduary clauſe can include them only. 


take effects to be ſynonimous to worldly ſubſta 
whi 
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aich means Whatever can be turned to value, 
nd, therefore, real and perſonal effects mean all 
man's property, he enumerated the different 


yecies of the teſtator's property; and ſtated the 
lifferent bequeſts of the will, which, he obſerved, 


ere material to be attended to in the conſtruction 
it: he ſtared the queſtion to be, whether any 
al property at all paſſed tro Mary Jackſon the 
other of the teſtator, and, if any did, whether 
y thing paſſed except the covenant for the term 


f 21 years in the houſe called Groghegans and 
urgage lands belonging thereto, being a title to a 
latte real; and if the reſt of the real property 


the teſtator, or a remainder therein paſled, 


e life of Mrs. Jackſon, becauſe there are no 


land, in the conveyance of real eſtates, requires 
ords of limitation in the donation or grant to 
e creation of a Fee, and that without the word 
irs, general or ſpecial, no man can create a Fee 


Men wills were introduced, and deviſes of real 
operty began to prevail, being conſidered as a 
pecies of conveyance, they were to be governed 
the ſame rule. Therefore by analogy to that 
P rule 


h1 


tether it can paſs for a longer time than during 


jords of limitation; he obſerved, the law of 


common law by conveyance; that therefore, 
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rule in the conſtruction of deviſes, if the 


be no words of limitation added, nor words « 


perpetuity annexed which have been held tant: 


mount, ſo as to denote the intention of the tel 
tator to convey the inheritance to the deviſe 
he can only take an eſtate for life. For inſtanc 
it a teſtator, by his will, ſays, I give my land 
or ſuch and ſuch eſtates, to A; if no words 
limitation are added, A has only an eſtate | 
life. Generally ſpeaking, no common perſ 
has the ſmalleſt idea of any difference betwee 
giving a perſon a horſe and a quantity of land 


common ſenſe alone would never teach a 


the difference, but the diſtinction which is ne 
clearly eſtabliſhed is this. If the words oft 
teſtator denote only a deſcription of the ſpeci 
eſtate or lands deviſed, in that caſe, if no wor 
of limitation are added, A has only an eſtate 
life; and if the words denote the quantum of in 
reſt, or property, that the Teſtator has int 
lands deviſed, there the whole extent of ſuch | 


intereſt paſſes by the gift to the deviſee. 


queſtion is, therefore, always a queſtion of 
ſtruction upon the words and terms uſed by | 
teſtator. It is now clearly ſettled, that the wo 


« all his eſtate,” will paſs every thing a man" 


j 
i 


gut if the word all is coupled with the word per- 


aly perſonalty, or the ſpecific eſtate particularly 
ſcribed, All theſe principles being clearly ſet- 
ad, and certain, the queſtion in this caſe muſt 
ea queſtion of conſtruction upon the will itſelf. 
ow, in this will, there are ſeveral things which 
is material to obſerve, and firſt the introduc- 
on is very material. Introductory words can- 
t vary the conſtruction of a deviſe, ſo as to 


ords in the deviſe itſelf ſufficient to carry the 
wree of intereſt contended for; but wherever 
ey aſſiſt to ſhew the intention of the teſtator, 
e courts have laid hold of them, as they do of 
ry other circumſtance in a will, which may 
p to guide their judgment to the right and 
e conſtruction of it. 


tte preſent caſe, are not ſtrict legal terms, but 
& are the words of a plain man of ſound learn- 


, &. What is ſubſtance ? It is every pro- 
a man has. So in the ſtature 4th and th 
nd M. c. 8, for the puniſhment of ſuch as 
P2 | ſhall 


| or a local deſcription, here the gift will paſs 


large the eſtate of a deviſee, unleſs there are 


The introductory words, uſed by the teſtator 


& He ſays, as to all my worldly ſubſtance I 
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ſhall take away maidens that be inheritors; t 
word ſubſtance is made uſe of, and means world! 
worth. Thus, the teſtator ſets out, he th 
proceeds to diſpoſe of his property, and, int 
courſe of his will, provides for every body; f 
his mother, his uncle, his miſtreſs, his natu 
children, his couſins, and makes a particular pr 
viſion for his heir at law, which'proviſion ist 
continue during his life. To be ſure that d 
cumſtance alone would not exclude the heir fro 
taking any thing not diſpoſed of, but it furniſh 
an argument in favor of the conſtruction cot 
tended for by the repreſentatives of the mothe 
namely that he intended the remainder of ev 
thing to go to her by the ſubſequent reſidu 
deviſe, and that he did not mean to die inteſta 
as to any part of his property. He adds t 
ſweeping clauſe after all the proviſions beto 

mentioned, at the ſame time not meaning 


make his mother exeecutrix. What purpoſe 1 
it then to anſwer ? I confeſs, then, I can ſee nol 
unleſs it was diſpoſe of all his worldly ſubſtan 
agreeable to his declaration in the introduct 
part of his will. The words are, © I alſo give 
my mother all the remainder and reſidue of 
the effects, both real and perſonal, which 1 
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je poſſeſſed of. Now, is the true conſtruction of 
heſe words to be confined to a gift of perſonalty 
ly? Moſt clearly not; becauſe the teſtator has 
wprefily added the word real to the word es. 
o the words real effects, in law, mean real chat- 
1 only—No author has been produced to ſhew 
hey do, and, in point of fact, there was but one 
aſe belonging to the teſtator in this caſe which 


the conſtruction contended for by the defendant 
re the true one, only that leaſe would paſs, 
hich would be to narrow the conſtruction of the 
ord real very much indeed. The natural and 


que meaning of real effects, in common language 
nd ſpeech, is real property, and real and perſonal 
ſects are ſynonimous to ſubſtance, which includes 
gem thing that can be turned into money. In 


eral clauſes. of the Bankrupt laws, which make 
felony in a bankrupt to conceal, remove, or em- 
wc any part of his goods, wares, merchandizes, 


| this ſenſe. If that be the true conſtruction, 
ere can be no doubt but that the words remainder 
ral effects includes the reverſion of every thing 
i dipoſed of, in which caſe no words of limita- 
in are neceſſary. But an objection has been made 
Pz from 


ld come under this deſcription; conſequently, 


eys, or effects, the word efe7s is made uſe of 
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from the teſtator's giving his mother a ſpecif 
eſtate for life, and making that eſtate liable to þ 
impeached for waſte, which, it has been ftrong 
contended, is totally repugnant and inconſiſte 
with an intention to give her the abſolute pr 
perty in the ſubſequent part of the ſame will; 
to that, there might be reaſons for his doing { 
eſpecially as he had, in reſpe& of that ſpecif 
eſtate, given her a preference to all his gene 


creditors and legatees, by deviſing it free of 
incumbrances. But I do not think the objedi 
of itſelf ſufficiently ſtrong to controul the manife 
operation of the ſubſequent words uſed by tl 
teſtator in the introductory deviſe. It would! 
going a great way indeed to lay it down as a p 
neral rule, that where a particular eſtate is giv 
to a perſon in one part of a will, and a tetat 
afterwards deviſes to him in more general wor 
that he ſhall not reap any benefit of ſuch refiduz 
deviſe. Indeed as to this objection the caſe 
Ridout v. Pain 3 Atk. 486 is exactly in poi 
There the teſtator, in the firſt inſtance, gave his 
only an eſtate for life, in part of his real eſtate, 
afterwards, bequeathed her the reſidue, &c. I 
objection of inconſiſtency, now ſo. ſtrongly rel 


on, was there made, but Lord Hardwicke ot 
3 
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ld it, and held that the reſiduary clauſe carried 
teinheritance notwithſtanding. That caſe is alſo 
ery near in point as to the other objections made 
o day, for the only difference between the ſweep- 
7 clauſe in that caſe and in this is, that the 
ord eſtate 18 uſed inſtead of effects. Here the 
ords are all the remainder and reſidue of all his 
es, both real and perſonal, which includes all 


te teſtator's property.—All the terms he makes 


of, except the word effects, are technical terms; 


r remainder, is applicable to real eſtate, and re- 
due to perſonal eſtate. Therefore the ſame rule 
f determination that was held in the caſe of 


idout v. Pain ought to hold in this caſe. Upon 
he whole of the will, taken together, I am clearly 
{ opinion, that the teſtator meant his mother 


ould take the whole of his property under the 
iduary deviſe, and that the words he has made 
le of are ſufficient to effectuate that intention, 
mſequently that ſhe took a Fee in the Fee-ſimple 
lates, and the whole of the teſtator's intereſt in 
e reſt of his real property, ſubject to the charge 
frcon, and by Aon J. the word real effects may 
late to real eſtate, and there are many acts, both 
the Engliſh and Iriſh ſtatutes, in which they 
al relate to nothing elſe; ſo the word ſubſtance 


1l 


P 4 is 
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In Saec. 
H. 1761, 
Cited in Denn 
v. Gaſkin. 


Cowp. 657 


received a determination in the Court of King 


Mr. Juſtice Aſon. 


pleaſed God to beſtow upon me,” I give, &c. 


Henry, and, after his deceaſe, to his two {ol 


On Eſtates in Fee. 
is applicable to real eſtate in the ſtatute 4th and 


5th Ph. and Mary, c. 8. I think the intentiénd 
the teſtator in this caſe very clear; and the ch 


Bench, and, afterwards, in the Houſe of Lords 
according to the opinions of Lord e and 


The introductory clauſe alone, will not pal 
the Fee. It may explain the intention of 
teſtator; and, in this view, it is a key to bi 
meaning. Unleſs the words of the introducto 
clauſe bear on the words of deviſe, or have ſo 
relation to them, they can have no effect; nc 
will the Fee paſs even in thoſe caſes, in whi 
there is an introductory clauſe, unleſs the word 
in the clauſe deviſe import ſomething more tha 
merely a deſcription of the property which it 
paſs * the will. 


Thus in Wright or Shaw v. Ruſſel, the wot 
of the introduction to the will were, © as touch! 
the diſpoſition of all ſuch worldly ate as it ha 


then the teſtator gave a houſe to his grand{ 


Thom 


_- 
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Thomas and William; and then deviſed to Tho. 
bb, the huſband of the heir at law, one ſhilling. 
The queſtion was, whether Thomas and William 
ook an eſtate for life or in Fee, and the Court held 
key took only an eſtate for life. 


And in Loveacres v. Blight, Lord Mansfield Cowp. 352. 
id, if the intention of the teſtator is doubtful, 
ke rule of law (requiring words of limitation) 
uſt take place: So if the court cannot find 
ods ſufficient to carry a Fee, though they ſhould 
hemſelves be ſatisfied, beyond the poſſibility of 
doubt, as to what the intention of the party 
as, they muſt adhere to the rule of law. Now 
ugh the introduction of a will, declaring that 
man means to make a diſpoſition of all his 
orldly eſtate, is a ſtrong circumſtance, con- 
Ked with other words, to explain the teſtator's 
tention of enlarging a particular eſtate, or of 
ling a Fee, where he has uſed no words of 
itation, it will not do alone. And all the 
ts cited in the argument, to ſhew that the 
ductory words in this caſe ſhould alone be 
licient, fall ſhort of the mark, becauſe they 
ained other words, clearly manifeſting the 
ation of the teſtator to paſs a Fee. The 

queſtion 
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| &c. reputed as part thereof, or belonging tot 
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queſtion is always a queſtion of conſtruction, and 
depends upon obſervations naturally ken, 3 Out 
of the will itſelf. 


In Denn v. Gaſtin, the teſtator ſaid, © aj 
all ſuch worldly eftate as God had endued me will, 
give and bequeath as follows. I give, bequeath 
and deviſe, all that my freehold meſſuage and 
tenement, lying, &c. together with all houſes 


ſame, unto M. R, G. R, and T. R, equally 
them my ſiſter's ſons. The teſtator, in a ſubſe 
quent part of his will, after bequeathing ſever 
ſmall pecuniary legacies to moſt of his relatio 
gave his heir at law a legacy of ten ſhillings, an 
gave to his ſaid ſiſter's ſons all the reſt of! 
goods, chattels, and perſonal eftate; and, ont 
queſtion whether the Fee of the meſſuage a 
tenement deviſed Ly the will, paſſed to the tefla 
fifter's ſons, for an eſtate for life or in Fee, L 
Mansfield ſaid, it ſettled in deviſes, as well 
in deeds, that if no words of limitation are adde 
the deviſee can only take an eſtate for life, | 
cauſe the law implies a life-eſtate only, whe 
there are no words of limifation. But, as thi 


are no technical words neceſſary in a will, ift 
teſt 


ll 
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ftator makes uſe of what is tantamount ; as if he 
ſays, give to ſuch a one © 7 Fee-ſimple, or © all 
y efate,” that will carry all his intereſt in the 
nd deviſed. But there muſt be words in the 
vill to controul the rule of law, which I believe, 
n a variety of caſes thwarts the intention of the 
eftator. I ſuſpect, extremely, that in this very 
ſe the teſtator meant to give his nephews a Fee 
the premiſes in queſtion, for he had no other 
nded property. He makes them reſiduary 
watees of his perſonalty, and gives a diſinberit- 
legacy to his heir at law, agreeably to the 
gar notion, taken from the Roman law, that 
heir is cut off with a ſhilling, becauſe by the 
loman law, a will that paſſed by the heir was 
led inoficioſum Teftamentum. But the ſingle 
eſtion is, whether we can find any words in 
e will, to take this caſe out of the rule of law; 
ve cannot it muſt be adhered to. I think it 
bpoſſible to find words in this will, ſufficient to 


Ntroul the rule of law. If the teſtator had any 


connected the introductory part © as to all 
wridly eſtate, —with the deviſe in queſtion, 
mght have done. But the introduction is 
ly this 45 70 all ſuch worldly eflates as Cod bath 
ued me with, J give to A. B. &c. ſo and ſo.“ 

Suppoſe 
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On Eſtates in Fee. 
Suppoſe he had given half his property by thy 


will, the introduction would ſtill have been pro 


per. So if he had given the whole of his lande 
eſtate only, without diſpoſing of the reſidue 9 
his perſonalty, it would have been equally pn 
per. He does not ſay in the introduction, tha 
he means to diſpoſe of all his worldly eſtate, but 
4 with reſpect 10 it,” he deviſes ſo and fo. Ifh 
did mean it, the misfortune is that quad voluit u 
dixit. Great uſe has been made of this ſort « 
introduction in wills, in favor of the clear inte 
tion of the teſtator, and more in favor of credit, 
to make a real eſtate liable to debts. If it we 
poſſible to borrow aid from it in this caſe, as 


ſtrongly incline in favor of the deviſees, I wo 


do it, but there are no words that can conne 
the deviſe of the lands in queſtion with the int: 
duction in this caſe, ſo as to paſs the whole int 
reſt; therefore the deviſces can only take 


_ eſtate for life. And by Aſton. I really thi 


from the circumſtance of the teſtator's gi 
ten ſhillings to his heir at law, he meant to dil 
herit him. But that alone is not ſufficient, a 
in ſupport of this poſition he ſtated the calc 
Shaw v. Ruſſel, and concluded that the wle 
law muſt prevail, and judgment was gl 
accordingly. 
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£:/-/1ham and another, William Sparrowhawk, 
wwiſed in theſe words, ſo far as the words are 
terial: “ for theſe worldly goods and Hates 
herewith it hath pleaſed Almighty God to' bleſs 
je, J give and diſpoſe in manner following :— 


n Mitchell, one ſhilling. Item, I give and 
queath unto John Mitchell, fon of Suſannah 


reinafter named, within three months after my 
ceaſe, Item, I give and bequeath to my lov- 


wife Suſannah Sparrowhawk, all the reſt of 
goods and chattels, and perſonal eſtate what- 
ever. Alſo I do give and demiſe unto Suſannah 
hard my ſaid wife, her heirs and aſſigns for- 
all my lands lying, &c. And in a diſtin, 
immediate ſentence, (for ſo it was held by the 
ur) he deviſed in theſe words, «© And I give and 
ueath to my loving wife aforeſaid, all my lands, 


vords of limitation: and then he ſays, © Laſt- 
Ido make and conſtitute Suſannah Sparrow- 
b, my faid wife, full and ſole executrix of this 
aſt vill and teſtament.” Upon a ſpecial ver- 
the queſtion was, © whether the laſt- mentioned 
uiſes in the will were, by the true conſtruction 

thereof, 


primis, I give and bequeath to my ſiſter Suſan- 


chell, one ſhilling, to be paid by my executrix 


ements and houſes, lying, &c.” without adding 


221 


And in Right leſſee of Mitchell and wife, v. Doug. 734. 
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Supra. 
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thereof, deviſed to the widow in Fee or only | 
life.” And by Lord Mangield, I verily believe thy 
in almoſt every caſe, where by law a general devif 
of lands is reduced to an eſtate for life, the inte 
tion of the teſtator is thwarted; for ordinary peop 


do not diſtinguiſh between real and perſonal pr 


perty. The rule of law however is eftabliſhs 
and certain, that expreſs words of limitation, ( 


words ſantamount, are neceſſary to paſs an inh 


ritance. All my eſtate,” or © all my intereſt,” v 
do: but * all my lands lying in ſuch a place,” is1 
ſufficient. Such words are conſidered as mere 
deſcriptive of the local ſituation, and only ca 
an eſtate for life. Nor are words tending to d 
inherit the heir at law, ſufficient to prevent 

taking, unleſs the eſtate is given to ſomebody el 
J have no doubt but that che teſtator's intent 
here was to difinherit his heir at law, as well as 
the caſe of Denn and Gaſkin: and the only c 
cumſtance of difference between that caſe and ti 
and which has been relied on as in favor of t 
defendant, [who claimed under the will] if 
teſtator had any meaning by it, (which I do 


believe he had) rather turns the other way, becal 


he uſes different words in deviſing two differt 
parts of his eſtate. I think we are bound by! 
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e of Denn v. Gaſkin, and the other cited in Shaw and 
at caſe by Mr. Alion, and judgment was given Supra 218, 
pike plaintiff, who derived his title under the 


The caſes, in which the effect of an introduc- 
clauſe has been conſidered, and the opinions 
ich were delivered on the greater part of theſe 
ſs, are ſet forth ſo fully, that a very few obſer- 


tions on the rule of conſtruction, applying to 
ſe caſes, will ſuffice. 


The introductory clauſe is of uſe, in thoſe 
ances in which the intention of the teſtator is 
clear, upon the words in the clauſe of deviſe ; 


l 1s properly conſidered as a mean by which 
intention may be diſcovered, and as furniſh- 
evidence to guide the court in their conſtruc- 
upon the words of deviſe, when theſe words 
not confined to articles of perſonalty, nor to 


ere deſcription of any particular lands, nor 


ly proper to convey the inheritance of real 
perty. 


In propounding the rule of conſtruction on 7 
2 F 4 = 
„ m which the words of the introductory vn 
clauſe, 


224. 


Supra, 


words, which without any introductory ch 


view to a complete diſpoſition of all his int 
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clauſe, when there is one, are material, it is |; 
down that the words of the will in the clauſe.; 
deviſe, muſt impart ſomething more than a me 
deſcription of property, in regard to ſituatio 
and that they muſt be connected in words and 
ſenſe with the introductory clauſe. © This conc 


ſion is warranted by the caſes of Shaw and Ru 
Denn and Gaſtin, and Michell and Sidebotbam. 


Theſe caſes, however, do not go the leng 
to prove whether it is neceſſary that the clauſe 
deviſe ſhould contain words which of themſel 
are ſufficient to paſs the inheritance. Taking 
the caſes on the point into one view, and the 
ference to be drawn from them, ſo far as t 
determinations, and the reaſons aſſigned fort 
determinations, admit of any inference, is 


would not be conſtrued to extend to real prop 
nor to deſcribe the quantity of intereſt whic 
to be had in any ſubject, will, with the addi 
of an introductory clauſe, which intimates 4 
tention on the part of the teſtator to diſpol 
all his eſtate, his property, or ſubſtance, wi 


| 
_ 


in the ſame, be deemed to apply to real p10 
and give title to the inheritance. 
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No other concluſion can be drawn from the 
es on which the courts of law and of equity | 


xe pronounced their judgments, and on which 
ſpective Judges, who have preſided in theſe 


ts, have delivered their opinions. But, from 


diſpoſition which the courts have lately ſhewn, 
gire every indulgence to the will of a teſtator, 
often as they can diſcover his meaning from 
expreſſion, it is probable, that even in caſes, 
jar to thoſe, in which great ſtreſs has been 


on the introductory clauſe, and the determi- 


tions have been partly, if not wholly, founded on 
intention expreſſed in theſe clauſes, the like 
eminations will hereafter be made on the mere 
td of deviſe, independent of the words in the 
wductory clauſe. | 


Upon the whole, an introductory clauſe in a 
; a key to the intention of the teſtator, and 
o the words in a clauſe of deviſe, what the 
anble of a ſtatute is to the enacting part. It 
explain the intention when doubtful, but 


not extend the meaning beyond the expre/5 
ls, 


Q 


— LS OS 
La 


—.— 


— 
£ "SER. 2 
* 

—  -- -- 3 — 


*- 


> 
Pre 


£, {SCE E l 
—— r 1 22 


= — — — —— 
| ns S — Ren "DX 22 
OE. DE Re 
- 4 - — 4 > 4 
6 — TIS — — 


— 3 * 


. 
1 
to 
17 
913 
y * 
I 
7 
15 
Moi 
Wy! vn! 
1. 
"a, *_ 
: "76 

4 
FRA 
Li 
IT) 4 

* 
* 4 
0 

1 
4 

wn 
} . 

* Fa 
„ 
Wil 
W.. 
* 
Kit 
'S 
V4 
* 99 W 
. 
| 0 
„ 
"0 
if 
wt 
p N 5 

7 
. i 
ere. 

l * 
| 1 

. o 
* 10 
1 
141 i» |, 
4 57 
| «1 280% 
KEY 
"AM 
Of 
> Ah 
„ 
, "= 
5 
Rh 
"of 
41 
4 1 
[ 4 
„ 
[ \ 
| 1 
1 5 
8 "yt 
7 
pot 
' * 4 
1 " 
o , 

i ' 
{4B 
N 7 
5 IN 
: [ 11 as 1 
1 
1 ka? 
17 
1 2 
4 7 * 
1 10 

1 ) 
[1 ** 
Rd 
} og” 
"Vs *; 22 
" RES 
4.2 
wy þ 
1 1 
' 
7 1 
i 11 m1 
it 
Pe + . 
wh N „ 
9” 
1 E 
. 9 
10 
l , 
* fi 8.4.0 
CE | 
. 
1 
A 
+ 
11 a7 © * 
97 
, 9 
w © 1 3 
1 
* 

{| 3 
| $ 
RE 
"128 PM 
Wi HY ig 
* S + 
iu 

i 
7 a8 
* © RR 
„ f 
* 
17 
ff he 
} 1 
1 
. » . | 
+? 7 
14. 

* 

* 

N N 
Ne 
4 

„ 
431 "= 
+ 
" 18 
x 
my: 
N 
1 
TY 
4 
„ 
nl 
«A 
4 
1 
24 
. 
= 
1 1 
1 
1 
7 
117 
1 
4 
1 
128 
1 
1 U 
1 
17 

» | 4 

17 

od "> 


On Eſtates in Fee, 
As to the third branch of the rule. Thou 
no eſtate is limited by expreſs words, yet to char 
the land with a truſt, which cannot be performs 
or to direct an act to be done, which cannot | 


accompliſhed, by means of the intereſt of the d 
viſee in the land, unleſs an eſtate in Fee f 


paſs to him, is, in wills, in which the intent 


verns the conſtruction, tantamount to a declarati 
that the perſon who is to execute the truſt, or p 
form the act, ſhall have the Fee, as the only eſ 
which is ſufficient to anſwer theſe purpoſes. 


caſes ſo circumſtanced, although there are 1 
added to the words of deviſe any words of limi 
tion, to extend the intereſt by expreſs words 
the deviſee and his heirs, yet the intent that 
Fee ſhall paſs, is ſo demonſtrably clear, that 
calls for a conſtruction to effectuate that inte 
The teſtator, by expreſling it to be his will, t 
this or that act ſhall be done with his land, or 
means of the eſtate, which it is his meaning 
give, ſhews what words he would have uſed, i 
had been aware that they were neceſſary : And 
in the one caſe, the truſts which he has expie 
cannot be performed, and in the other, the acta 
he has directed to be done cannot be accompli 
unleſs the deviſce has an eſtate of ſufficient c 
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enable him to fulfill the truſts or do the act, it 
ons of courſe that the teſtator muſt have in- 
«ded that his deviſee ſhall have an eſtate in Fee; 
4h on the preſumption of this intention, he 
ll have an eſtate accordingly. For to order 
to be done by the deviſees, which they can- 

do, unleſs the means of fulfilling the teſtator's 

Ilare ſupplied, is to will that the means ſhall 
the wanting, which is all the law requires. 


Thus in Shaw v. Wright or Weigh, it was held, P. 2, G. 2, 
if lands are deviſed to truſtees, without any , x," C. 

tif lands are deviſed to truſtees, without any, Ca. Abr 

of limitation to ſupport the truſt of eſtates 224 Þy the 


name of 
1 ge . os Shaw and 
nheritance, the truſtees muft, by implication Weigh. 
aw, have an eſtate of inheritance ſufficient to Str. 
port the truſt ; for that there is no difference 
nen a deviſe to a man for-ever, and upon 


k which may continue for-ever. 


ind in a caſe before Lord Hardwicke, while, Tr. a 72 
ncellor, he ſaid, if land is given to a man . 


ut words of limitation, and a truſt is de- 
of that eſtate, and it cannot be ſatisfied 
ty other way than the truſtee's taking the in- 
ance, it has been conſtrued that the Fee 
Ks to him without the word heirs. 
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Bagſhaw and And in the caſe of Ragshaw and Spencer, x 
Spencer, 

x Coll. Jur, before Lord Harkwicke, that excellent Lawye 

382. 

ſpeaking of the deviſe to the truſtees, obſer 

that part of their truſt was to fell the whole or 

ſufficient part of the teſtator's real eſtate, for p 

ment of debts and funeral expences ; that t 

would have carried a Fee by conſtruction, had 

word heirs been omitted out of the deviſe, bees 


the truſt was to continue for- ever, and to ſel; 


convey a Fee; that this was the opinion of t 
whole Court of King's Bench in Shaw v. Wei 
and not diſputed upon the writ of error in t 
Houfe of Lords ; that if they might fell the 
| heritance in the whole or any part of the lan 
not by force of 2 power, but by virtue of tf 
eſtate, they muſt at law have a Fee in the whe 
for, otherwife, 1t muſt, from the nature of 
thing, be uncertain what they have occaſion to 


e {> <#:-46 r 
; FI 


ſis ret +. 


And from ſeveral caſes which have been ſt 

in former pages of this volume, 1t appears, 
to give a general power of diſpoſition, and 00 
limit any eſtate, amounts to a deviſe of the Fet 
enable the perſon who is to exerciſe the powe 
make the diſpoſition, and eryoy the N 
the mean time. 
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eral ſums of 3L. a year to divers perſons, to 
"me of them for life, to others in Fee, and ex- 
reſsly directed that one of the annuities deviſed 
Fee, ſhould be paid 5 his truſtee or executor, and, 
fterwards, adds theſe legacies to be faithfully paid 


nonth after Martinmas.” He then gave ſeveral 
mall legacies, and willed and deviſed that Wm. 
th ſhould not be removed from his farm upon 


account whatſoever during his natural life, he 


wing the farm, whoever came into it ſhould pay 


r the yearly rent of 94. Then immediately 
lowing is this clauſe, I do alſo leave unto my 
ſtee and executor, out of the yearly rents of the 


Id a tomb for him in Tankerſley church-yard, 


at it be kept in order. Afterwards he gave 


ted John Cooke before named ſole executor and 
lee of that his laſt will and teſtament, he pay- 


. 5 and 


So in Markham v. Cooke, George Beaumont gave 3 Burr. 1684. 


m truſtee John Cooke, every year and yearly, a 


wing the ſame rent as uſual ; and that upon his 


, 17. 10s. a year and yearly for repairs and 
ter uſes, He afterwards leaves to his truſtee 
executor 3/. for ſawing out, &c. and 3. to 


| directs him and his heirs always to ſee 


al more directions and legacies, and conſti- 


zal his juſt debts, legacies, and funeral charges, 
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3 Burr. 1533. 


to him, to which Yates, Juſtice, added that t 
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and it was held that John Cooke had the Fer 
and by Juſtice Wilmot here are truſts to be exe; 
ciſed which the truſtee could not execute and 
effectuate, without having an eſtate in Fee decree 


eſtate muſt be co-extenſive with the charges, 


that there were annuities charged upon the re 
eſtate, and deviſed in Fee. { 


And in Baddely v. Leppingwell, Thomas ly 
deviſed his copyhold tenement in Caſtle Hedin 
ham to Clement Boreham for and during his 


tural life, he paying thereout yearly and ee 


year, by half-yearly payments, &c. and gave 1 
bequeathed two other copyhold tenements, co 


fiſting of two cottages and a herb-garden of 
yearly value of 5 C. and 65s. to Sarah Boreham, 
paying thereout 40s. a year to her ſiſter J. 50 
ham. On a queſtion, whether Sarah Borek 
took the Fee of the two copyhold tenements0 
viſed to her, it was held that ſhe took an eſtate 
inheritance, partly on the penning of the differ 
clauſes of the will, there being added words 
expreſs limitation to the one deviſe, and the vo 
of deviſe to Sarah being left to the conſtruct 
of law, but principally becauſe the annuity 
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12s payable for her life, and it would not be in 
ke power of the deviſee of the tenements charged 
ih this annuity, to pay the ſame unleſs ſhe had 
more ample eſtate in the tenements than for her 
{ to enable her to do it, ſince ſhe might die in 
e lifetime of her ſiſter the annuitant. 


The like determination was made in the more 
tient caſe of Read and Halton. In that caſe a 2 Mod. 25. 
wife of land, of the yearly value of 16L, was 
ade upon condition that the deviſee ſhould pay 
to his two ſiſters 5. a year, and it was held 
at the deviſe paſſed the Fee, though there were 
tin the will any words of limitation. And the 
an of the deciſion is reported to be, that the 
te being charged with payments to the ſiſters 
ng their lives, did clearly prove the intention 
the teſtator to have been that the deviſe ſhould 
je an eſtate in Fee-Hmple. 


e Alo in L:veacres v. Blight, John Mudge, as 5 
0 ; g OWD. 2. 
ching ſuch worldly eſtate wherewith it had And fre 


| : 5 geezley v. 
aged God to bleſs him in this life, gave, de- Woodboule. 


&, and diſpoſed of the ſame, in manner fol- = A 5 


"ng: and, firſt of all, he gave and bequeathed L 


Elizabeth Mudge his dearly beloved wife, the + P. 
Q 4 ſum 
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my lands and meffuages, by them freely to bee 


ſtating the words, continued, It is clear in 


* 
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ſum of 5L. to be paid yearly out of his ef 
called Gloze, and alſo one part of the dyellin 
houſe, being the Weſt fide, with as much ad 
croft home at her as ſhe ſhould have nes 
of, by his executors therein-after named , and the 
deviſes in theſe words, I give unto my gran 
daughter Elizabeth, the ſum of 5/. to be 
twelve months after my deceaſe; Item, I giveun 
John Mudge and Robert Mudge, my two ſo 
whom I make my and ordain my { 
executors of this my laſt will and teſtament, 


joyed alike; and by Lord Mansfield, in deliver 
the opinion of the Court: upon the conftrudt 
of the will, the queſtion is always a queſtion 


conſtruction, and depends upon obſervations 
turally ariſing out of the will itſelf, and, therele 
if in this caſe there are words in the will, wht 
denote an intention in the teſtator to give his| 
more than an eſtate for life, the Court will g 
effect to that intention. The material obſe 
tion upon which it has been argued that the! 
tator meant to give his younger ſon a Fee in 
caſe, is a bequeſt to his wife of an annulty of! 
&c. which he gives thus, and then his Lord 


de 
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viſe ſome word is miſplaced or left out, and 
here that is the caſe, if it be neceſſary to diſcover 


ke intention of the teſtator, the Court may ſupply 
Now the moſt obvious word to be ſupplied 


queſt would make the ſenſe complete. Then as 
) the deviſe itſelf the 5 /. is directed to be paid 
the executors out of Ibe eftate, and the wood is 
) be provided at all events, it therefore muſt be 
uppoled to be brought home from off the eſtate. 


Ir life, they would not be able to pay the annuity 
luring her life out of the profits only, or furniſh 
| the wood ſhe might want, becauſe the ſtock 
this eſtate might fall ſhort. —It is but rea- 
able, therefore, to infer that ſuch an intereſt 
as intended, as would enable them to comply 


eery reſpect. The next obſervation ariſes 


lan my &c. The word my, without ſome ad- 
tion, means nothing at all. It cannot mean 


cutors, becauſe the teſtator has expreſsly in- 
ned that word afterwards. It ſeems, therefore, 
alt proper to inſert the word heirs. But I reſt 
wm te other zroumds rather than upon the con- 
jecture 


re, as it ſtrikes me, is the word requeſ{—at her 


ut if the executors were to take only an eſtate 


ith tne teſtator's directions fully and compleatly 


pon the words, whom 1 make my and 
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jecture how the blanks ſhould be filled up. Th 
laſt obſervation is drawn from the words 
to be poſleſſed, &c.” Now the word freely ſtrike 
me as a very material word; for the teſtator h 
charged the eſtate with the payment of the an 
nuity to his wife, &c. lo that he could not me: 
by the word * freely” to give it free from incu 
brances. The free enjoyment, therefore, mu 
mean free from all limitations, that is the abſolut 
property of the eſtate. Upon theſe obſervatio 
ariſing; on the face of the will itſelf, coupled wit 
| the introductory clauſe, he declared himſelf 
the opinion, as did the whole Court, that the vi 
paſſed the eſtate of the Fee. In introducing the 
obſervations, Lord Mansfield ſaid, if an eſtate! 
given to A 10 be ſold for payment of debts and ley 
cies, the purpoſe to be anſwered makes it a Fe 
without words of limitation; and more general 
that wherever any thing is directed to be do 
which, ſtrictly ſpeaking, an eſtate for life only 
not be ſufficient to anſwer, the Court will imp 


a Fee. 
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Cro. cu is, In Agldey v. Chapman, William Lock bi 
bound in an obligation, that 40%. ſhould be pal 


annually, to his wife during her lite, made 
1 


2 q * 365 1 + i 
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ill, and deviſed to his ſons, and declared that 
« deviſe to them was for the purpoſe that they 


ould contribute part and part alike, towards 


ment to his wife of 4oL. per annum during 
er life, which the teſtator added 7 am bound to 
1; and becauſe the charge to the wife was not 
poled by the will, it was held that the will only 
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a charge, ſo as to entitle the deviſees to an 
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late in Fee; but on the propriety of this deciſion, 
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re is, upon the circumſtances of the caſe, great 
aſon for doubt. 


The very full and particular ſtatement which 
civen of the opinions of the Judges who deter- 
Ined the ſeveral caſes, ſtated under this head, 


delivered at the time when they pronounced 
agment on theſe caſes, ſuperſedes the neceſ- 


of any obſervations on theſe caſes. The 
ervations which fell from the Bench, are the j 
It and ſureſt guide to the interpretation of the 0 


e, and to a perfect underſtanding of the reaſons 


——— —2 DG aret_ 
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on which each reſpective caſe was determined, | 


—— — 


0 will lead the ſtudent to form an opinion on 


— 
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Foo, 


8 Which are open to the ſame arguments. 
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ence to wills, was adopted at an early period af 


bable that the rule of conſtruction had been 


of cuſtoms which conferred this right. 


abſtract of the caſes themſelves, as often as tl 
will elucidate the point under conſideration, 


other ſubject of property which is deviſed to 
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As to the fourth general head, this rule 
conſtruction, for ſo it may be called with refs 


the power of alienation by will was conferred 
the owner of the eſtate, and has continually be 
adhered-to to the preſent time. Indeed, it is ps 


down. prior to the paſſing this ſtatute, and app 
to deviſes in wills, when they were made in vin 


The doctrine of the rule itſelf, and alſo its ext 
are to be explained. This will be done inal 
words, by ſtating the points of difference to 
collected from the books of report, and giving 


That the rule may have place, the ſubject 


property muſt be given to the perſon who | 
taxe under the will, 


ſt. Generally, that is without the limits 
of any eſtate: for if it is particularly exp l 
for what time the deviſee is to hold the ian 
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e me will not apply. The object of the Courts, 
| propoſing the rule, was to anſwer what they 
noſed to be the intent of the teſtator; and of 
ſequence, the application of the rule cannot be 
wired when that intent is already demonſtrably 
ar, by reaſon of the words of expreſs limita- 
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mn, which leave no doubt as to the extent of 
tereſt which it was the intention of the teſtator 
give. 


1d. The charge muſt be ſo impoſed, that the 
ron to whom the lands are deviſed, may be 
ld on for payment zmmediately, or at ſome fu- 
time, before he will certainly have received out 
the profits of the eftate the amount of the 
he is to pay. The perſon on whom the 
ator has beſtowed his property, is ſuppoſed to 
the object of his favorable intention, and, for 
$ reaſon, that conſtruction ſhall be adopted 
ich will be the moſt likely to effe& that inten- 

Were the deviſee to take merely an eſtate 
lle, under a deviſe to him ſubject to a charge, 

might receive a prejudice, inſtead of deriving. 
benefit, which the teſtator is ſuppoſed to have 
nded for him. The Courts will not preſume 
| the deviſee is to run the riſque of any loſs, 

when 
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ſtruction of law. It is poſſible that a perſon 


the parties at the time when the teſtator t 
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when the intent of the teſtator is left to the ce 


whom lands are deviſed ſubject to a charge, m 
die ſo ſoon as he has paid the money or ſhort 
afterwards, and before he has received the amount 
Neither the value of the eſtate, nor the time: 
which the ſum or legacy is to be paid, nor t 
circumſtance of the deviſces having raiſed t 


money out of the rents and profits of the premiſt 
before the time of payment ſhall elapſe, will ma 
any difference in the conſtruction. The judgme 
of the Courts muſt be formed on the ſituation 


compiling his will; for it is by referring to ti 
period, that the intention of the teſtator muſt 
collected. 


The circumſtance which determines t 
Courts to this conſtruction, is the poſſibility th 
the perſon to whom the lands are deviſed, mig 
ſuſtain a loſs, if it was held that he took a 
other eſtate than the Fee. The value of the lan 
or the probability of gain, and though the prob 
bility amounts to every chance in favour of ! 
deviſee but an abſolute certainty, will not 


the determination. It will, in all caſes, be ſu 
cie 
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ent that there is the moſt remote poſſibility, that 


When the ſum which is charged, is directed 
be paid out of the rents and profits of the land, 
en, and as, or after they are received, the perſon 
) whom the land is deviſed, is not under any 
ligation to make any advance of money beyond 
e ſum of the rents which ſhall come to his 


nds. For this reaſon he cannot receive any 
gudice by the charge, or be affected by it, 


erwiſe than by a diminution of the income of 


eſtate as to his intereſt, or by poſtponing his 
pt to the enjoyment, till the ſum which is 
aged ſhall be raiſed ; and therefore there is no 
und to extend the intention of the teſtator be- 
ad the words of the will and the general inter- 
Nation of the law upon theſe words, abſtractedly 
mthe charge; and the deviſee ſhall accordingly 
ſe an eſtate ſor life only. 


The principal diſtinction that the deviſce ſhall 
ſe an eſtate in Fee, without any words of limi- 
On, when the deviſe is to him generally, and 
b made perſonally liable to the payment of a 
fun 


de deviſee may ſuſtain a loſs, if he ſhall not be 
1d to take a more ample eſtate than for his life. 
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Colyer and 
w 


alker. 


H. 39 Eliz. 
6 Co. 16. 


profits of the land, and he is not to pay / he }, 


land to his daughter, and other part to his wi 
for life, that with tbe praſits the ſhould bring i 


be of the value of 3L. a year, and he deviſe! 


On Eſtates in Fee. 
ſum of money, and an eſtate for life only, vf 
he is no otherwiſe anſwerable than in reſpect q 


recerved, was taken in Colyer's caſe, and has to thi 
time been the rule of conſtruction. 


In Colyer's ca/e, a man had iflue a daughty 
and, by his will in writing, deviſed part of h 


his daughter, and that, after her death, it ſhou 
remain to his brother paying to one 20s. and! 
others ſmall ſums amounting to 40s. in all. 


land was of the value of 3/. a year, and it 
adjudged that the brother had the Fee-ſimpl 
And this difference was taken and reſolved in i 
caſe. If the deviſe had been to the brother 
the land, to the intent that, with the profis 

ſhould educate his daughter, or, out of the pri 
of the land, pay to one ſo much, and to another 
much, it would have been but an eſtate for li 
for be would be ſure io have no loſs. So if the! 


he ſhall pay for it 205. or 30s. or 40s. or & 
per annum to another, it is but an eſtate for! 
for he may pay it out of the profits, and is 


— 
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have no loſs: but in the caſe at Bar, after pay- 


nt, he may die before ſatisfaction, and therefore 
2 Fee-ſimple, and the law doth intend that it 
for his benefit, and not for his prejudice. 


And in Mels and Herring, a man deviſed 
ds in London to his ſon in tail, remainder to his 
ohter for her life, and willed that, after the 
ermination of theſe eſtates, John and Robert 
nterbury ſhould have theſe lands, and that they 
ud pay 6. 165. yearly to the Company of 
chant Taylors to be diſpoſed of for charitable 
; and upon the queſtion what eſtate John and 
bert had, it was reſolved that they had a Fee- 
Pie by reaſon of the payment of money an- 
ly, and that no notice was to be taken of 


they were to pay; for that any ſum of 


paid, or payable, gave the deviſee a Fee- 
ple | 


And alſo in T/Yellock and Hamond, which was 


holder in Fee, of land deſcendible in 
Wh Engliſh, having three ſons and one 
ner, deviſed his land to his eldeſt ſon, pay- 
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Mo. 8 52. 
Cro. Ja. 415 


at yearly value the land was beyond the ſum 


Cited 


in time to the caſe of Webb and Herring, 3 Rep. 20 b. 
| Mary 32 and 


33 Eliz, 


a7 n r 
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ing to his daughter and to every of his other f 
40s. within two years next after his death, 
made a ſurrender according to the cuſtom of 
manor to the uſe of his will, and died; and it 
held, that although the yearly profits of the ly 
for two years exceeded the money to be paid to 
ſons and daughter, yet the eldeſt ſon had aÞ 
ſimple: for, as it was ſaid, the recompence andq 
ſideration, although it was not to the value 
3 the land, did, in caſe of a will, make it, in 
= ſtruction, a Fee-ſimple. 


The circumſtances of paying a ſum of mc 


1 And. 35. Or a legacy are ſtated by way of example only; 
| of tag if the deviſee is, by the terms of deviſe, to it 
Berges a debt, to buy an eſtate for another, or tor 
Deviſes 23. quiſh a right which he claims in ſome other 
he will be equally intitled to an eſtate in Fee. 

eſtate for life might determine before he d 

receive his money or the value of his inter 

the land; therefore the ſeveral caſes are wit 


| Parity of reaſon, and require the like deciſo 


Upon the diverſity taken in Colyer's caſe 
queſtion is always, whether, by the will 
conſideration, the deviſee is chargeable pe! 
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whether he is to be charged only for the profits 
they ſhall come to his hands. A great variety 


{caſes has involved this queſtion, and the ſtudent 
ill do well to peruſe theſe caſes in the books in 
hich they are reported at large. Every caſe 
uſt very much depend on its circumſtances, 
though the rule is clearly ſettled : for it is on the 
ning of each reſpective will that the Judges 
uſt determine, whether the caſe falls within the 
e or the other branch of the diſtinction. 


Alſo a man may have an eſtate in Fee by mere Com. Dig. 
plication ; as where a man deviſed to A, and if 8 
ſhould die ander age to the heirs of himſelf, | 

e teſtator, it was held that the deviſee had an 

late in Fee. Had the teſtator intended that the 

late of A ſhould determine by his death, there 

no occaſion to have made any proviſion againſt 

death under age; but, by marking that event, 

the contingency upon which the eſtate was to 

tt to his heirs, he muſt be underſtood to have 

ended that his heir ſhould not have it in any 

(ct event, and of conſequence that the deviſee 


ud have an eſtate in Fee, ſubject only to that 
fiction. 
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taking, he would have the attempt conſidered! 


it neceſſary to remark, that the words which 


Fee, are the moſt proper to be uſed in wills 


On Eſtates in Fee. 


The principal caſes, in which an eſtate in Fu 
has been held to paſs in wills without words 
{ſtrict and proper limitation, in favour of the ſur 
poſed intention of teſtators, will be found in th 
Chapter. To have introduced all the caſes woul 
have been an endleſs labor. The obje to whid 
the author has chiefly: directed his attention h 
been to bring the caſes into one view, and array 
them under claſſes. He has frequently ventur 
to offer his obſervations on the determinatiar 


which theſe caſes received, but, aware how liab 


he muſt have been to fall into ſome errors, by re: 
ſon of the difficulty of the ſubject, and the wat 
of knowledge and judgment equal to the und: 


his readers, as made rather with the deſire oft 
ing to what extent his labors may be uſeful, t 
with the hope that his endeavours will be attend 
with ſucceſs. 


Before he cloſes the preſent Chapter, he thin 


required to be uſed in deeds to convey an eſtate 


expreſs the quantity of intereſt with certan 


that the ſeveral caſes which are claſſed under 
ſev 
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veral heads of deviſes paſſing eſtates in Fee 
tout any words of limitation, paſs theſe eſtates 
y implication only ; and that no one, who has a 
mpetent knowledge of the buſineſs of his pro- 
ſion, will ever truſt to the implication of law, 
effect the intent of his client whoſe will he is 


per for the purpoſe, and upon which no doubt 
be raiſed. It is highly imprudent, though 
much the practice, to appeal to the Courts of 
w and of Equity, for a deciſion in our favor 
a diſcretionary conſtruction, when it is in our 
mer to demand what we would have, as due to 
or to our clients in Juſtice, 


CHAPTER 


mpiling, but will uſe words which are ſtrictly 
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CHAPTER Tur THIRD 


On Conditional Fees a 
Eſtates Tail. 


And firſt as to ConDITIONAL Pers, 


TO Learning in the Law is involved 
greater obſcurity, than that which rel 
to Conditional Fees. 


The deciſions which are ſuppoſed to ha 
paſſed on ſome points concerning this eſtate, | 
ſtrongly contravene the other deciſions on t! 
ſubject, and what are conceived to be the gene 
and eſtabliſhed rules of property, that, in treating 
theſe eſtates, there is a more than common dey 
of danger of falling into error. 


To follow what appears to be the more p 
vailing opinion, would be to leave the ſubjed 
obſcure as it was found; and to attempt to elucid: 
the law, by offering conjectures, which, to perk 
prejudiced in favor of notions they have al 


fo 
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ormed upon the authority of ſome of the moſt re- 
pectable law writers, will appear ſtrange, and, in 
; young man, may be deemed preſumptuous. 


Theſe are difficulties which are not eaſily 
xcountered ; and nothing but the deſire of ſub- 


nitting an opinion proceeding from mature deli- 
xration, and formed on a thorough reſearch into 
ke hiſtory of this eſtate, to that tribunal, which 
er judges with candor, would call forth theſe 


ſervations. 


The writings of thoſe authors who have been 
oft deſervedly eſteemed for the ſolidity of their 
dement, the extentof their reſearches intothe law, 


d their almoſt intuitive knowledge of the ſcience 
juriſprudence, have ſo little, on the doctrine of 
law applicable to this eſtate, that agrees with 
e complexion of the law on eſtates in general, 


d that little ſeems ſo very inconſiſtent in its ſe- 
al parts, that it is an arduous taſk to extract 
Im them any paſſages that can be truely uſeful 
ne enquiry, on which we are about to enter. 
e paſſages that occur in theſe books, inſtead of 
rding information, occaſion perplexity. | 


R 4. However, 
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248 On Conditional Fees. 


However, that the arguments to be advance 
may have that weight only, to which they | 
intitle themſelves; and that the law, as it ſtand 
propoſed in our books, may be well underſtood 
the firſt inſtance, ſuch collection ſhall be made 
from books of the higheſt authority, of poin 
concerning this eſtate, as will ſhew how the ln 
has been underſtood. 


Inſt. 19 a. The great principle relating to eſtates tail 
n preſent day, and conſequently to the condi 
tional Fees of antient times, 1s that they ye 
Fee-/imples at the common law; or, as this expr 

ſion is explained, eſtates in Fee. 


Thoſe eſtates, which are diſtinguiſhed byt 
appellation of Conditional Fees, were fo den 
minated, becauſe a Condition was annexed | 

Wright on them, that the donee ſhould have heirs of 
1 — body, either generally, or of one ſex in particul: 
2 Bl. Com. as males, or females, and theſe by any woman, 
5 was immaterial by whom, or by ſome woman 
certain, according as the form of the giſt p 

ſcribed that there ſhould be heirs of one deſcr 


tion or the other, in performance of the conditid 


3 
n 
D 
On 


10 
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\ ſoon as the donee had iſſue of his body, 7 Inſt. 19 a. 
wering the deſcription required by the Condi- 

on, be became tenant in Fee for three purpoſes ; 

do alien,—2, to forfeit, —and 3, to charge the 


nd, 


His alienation before any iſſue was porn was 
od as againſt himſelf and his heirs, but would“ It. 19 a. 
t bind the perſon from whom the eſtate was re- 
ied, After default of heirs of the body of the, Inſt. «9 a. 
ron, to whom the eſtate was given, the perſon 18 Af. 5. 
ho gave the eſtate, or his heir, in his right, 
igt enter as in his reverſion. 


It is alſo ſaid, that if the eſtate was in the 
1Inſt. 19 a. 


nds of the donee, or any of his heirs, under Fin. D. C. L. 
e original limitation, at the time when there "=_ 4 
8 default of heirs of his body, the land ſhould 1 Af. 5— 


12E.4, 3b. 
ert to the perſon by whom it was given. 


Alſo, that if the eſtate was granted to any 
ticular heirs, as to females, theſe heirs were 
filed to take, in excluſion of others, though, 


| this excluſion, the courſe of deſcent was 
Netted, | 5 


1 Inſt. 19 a. 


Theſe 


On Conditional Fees, 


Theſe are the principal, and indeed the qi 
material points neceſſary to be known. 


Suppoſe the eſtate to have been an eſtate j 
Fee, either ſimply, or under a qualification, ax 
the Condition only to have affected the eſtate, 
the perſon to whom the land was given ſhai 
have no iſſue, or no iſſue of a particular deſcry 
tion, then the caſe ſtood preciſely in the pred 
ment. The perſon to whom the gift was mad 
as tenant in Fee, had the power of immedi 
alienation, in right of that eſtate, ſo ſoon a 
was conveyed to him.—Whether his eſtate y 
to determine in point of limitation, on default 
heirs of his body, muſt have wholly depended 
the terms upon which it was given ; and whether 
ſhould be defeated on that event by the Condit 
annexed to the eſtate, could be determined only 
referring to the agreement of the parties, as 
preſſed in the clauſe of Condition. 


Agrecable to this opinion, it is to be collect 
from our books, and they all, without except 
ſpeak to the point, that the tenant of this el 
had ſuch power of alienation. 


on Conditional Fees, | 251 


The peculiar form of the gift gave no other * 19 2 
ht to the iſſue, nor conferred on them any 
ter intereſt than was enjoyed by all heirs under 
Mtever limitation they were ta ſucceed to the 
ute; for the Condition was not added in favor 
the heirs, nor for their benefit, but to circum- 
be the continuance and the extent of the 
eſt which was given, or expreſs the terms 
on which it ſhould be held under the 


tation. 


t cannot be denied, but that it is ſaid, that Inſt. 29. 
the alienation was made before the Condition 3, b. 
performed by the birth of iſſue, the perſon, 
rhom the land was given, ſhould enter, when 
rc ſhould be default of thoſe heirs which the 
tation deſcribed. It is not propoſed, but it 
not but be inferred, that if the alienation 
been made after the Condition was per- 
med, it would have been good, whatever 
it, with reſpect to the continuance or a de- 


of iſſue, might afterwards have taken place. 


Whether this os was the ſame in all caſes 
3 not appear. It is probable that the limita- 


s were of various ſorts ; ; ſometimes general, 
ſubject 
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ſubje& to a Condition, as to a man and his he 
if he ſhould have heirs of his body; ſometim 
** he — „qualified, as to a man and the heirs gf bi; j 
and that the circumſtance under which each þ 
veral limitation was framed, gave a different de 
termination to its caſe. And that limitation 
were often general and in the form propoſed, vi 
7 ow. 7evidently appear by the many grants in th 
19 H. 6, f. 75. words made after the ſtatute de donis, no doll 


Euch. p. zos upon precedents of a more antient date. 


When the limitation was qualified, as to 


man and his heirs of his body, it was, before t| 
ſtatute de donis, as it is at this preſent time, pe 
fectly conſiſtent with the general rules of pn 
perty, as laid down in a preceding page, wht 
eſtates of. a qualified Fee were conſidered, th 
the right of entering, as in his reverſion, ſho 
devolve on the perſon of whoſe gift the eftate 1 
received, or on his heir, when there ſhould 

default of heirs of that deſcription which we 
mentioned in the gift, and by the time of 

continuance of which iſſue the donor had e 
cumſcribed the extent of the intereſt with wil 
he had departed. 


On Conditional Fees. 


In a caſe ſo circumſtanced no right could de- 


er heir, claiming in that capacity. If the 
dition is not performed, advantage may be 
en of it to defeat the eſtate to which it is 
ered. Till the Condition is broken, and the 
e under the Condition purſued, the limitation 


2s an eſtate in Fee, which intitles the perſon to 


| rights of ownerſhip, as may be exerciſed by 
tenant of any eſtate of that denomination. 


ln thoſe caſes in which the limitation is to 
heirs generally, without any words to confine 
rift to heirs of a particular deſcription, the 


te, conveyed by the terms of ſuch gift, muſt, 
joint of limitation, continue forever, unleſs it 
defeated by a Condition: and under what 
umſtance a Condition is-to defeat the eſtate 
zich it is annexed, muſt, at all times, de- 


d on the intent of the parties as declared in 


it, which the law implies from any particular 
geſſion, though the intent is not declared in 
ems ſtrictly proper to a Condition. 


With 


; notes to the 
ve on the iſſue, but what devolves on every r zth edit. 


om it is made, to the ſame power of alienation 


Condition, or upon that conſtruction of the 


— 


75 FE ˙ 2 - a 
f = DS „ " 
— . — SIC - 
— 
- ©. — 
= yy LI" n 


. 


— 


— o— 


_ — 


— * —— 
— ett SR. "5 
* 3 = 


— — — 
5 — — — 
= — 


—ů— — ä — 
— 


— — 1 ear 7 


— — _— 
—— I + = 


* * hg 2d E 
= > 
— 
= * 
5 — 4 IS = 
ny — 1 2 
— — 


- * = — 8 — — C — . * - * * 
Ta ws 8 
2 


* 33 we 
n «i 7 = 


PP 
Jn ca — 4324 —— 


i * 

l „ „ 8 +» 
»# ' 1 
mhh 


2 N 1 
R 


. 
* 


=_ 1 * * " 8 . £ 
FL OS. | 9 2 
3 wid 15 ed *%s 35 2 - Wi _—— 
* © > et EF 5 
* e 4 8 5 y 
* — 20 _— wid 
«a , 


* 7 


| 
| 
| 


Ore __ 


3 


— — 
© 


v8 
il _ 
J \*F 
b F L . 
\ ; 
CE 
4 * 
xz 14 
. 
F f s 
OF wy * 
— 8 
1 
SI 1 
«FF 4 
a 
. 
1 
— 
| ' 
a 44 
*% _—_ 
of * 
» 
_ 4 
P ? 
nr x 
„ . 
= 
TO 
n 
1 7 1 
5 
4 \ 
4 : 
* 
** * 
4 1,0 q 
_ : 
\ — - 
iſ 8 * 
- A ©, 
1 by | ' 
*. WAR — 
6 by” »# , 
* 
. K. 
| : 
WA 
I 
T % 
1 
27 * 
1 
; k . 
— 
wy * 
LHT 
Sk 
* 
* 
. 
" 
4 


= 
* 
„ 
= 1 
"2 | 
% Oe: 
2 i2 9 *. 
2 wy. of y 
K. "IM 
— 1, 
2 7 4 
Oo Cy 
o + '* 9 


„ 4. BY . 
- * ; 
'F- EA 

* ” j 
4 £d 
# of : 
«TH * 
7 
* 5 * 
OY 


Supra p. 


formed before or after any alienation is my 


can be ſupported, may be rejected, ſo far; 


| heirs to which the limitation was made; 


| paſſed upon eſtates of a qualified Fee, that 


On Conditional Fees, 


With reſpect to the operation of a Conditi 
it is not material whether the Condition is np 


The diſtin&tion, then, which points to a di 
rence between an alienation before or after 
birth of iſſue, as it hath no ground upon whic 


depends upon the reaſons which are aſſigned, 


Suppoſe a gift to have been made to ar 
and his heirs of his body, and apply the mere 
ciſion, that the land did revert to the perſon 
whoſe gift it was received, upon default oft 


with a view to a caſe thus circumſtanced, it 


altogether to be reconciled with former deten 
nations, and, indeed, all the deciſions which 


rever/ionary intereſt of the donor ſhould be 
an eſtate in poſſeſſion when there ſhould be a fil 
of ſuch heirs. 


Another quality aſcribed to this eſtate wt 
lead to the conclufion, that one ſex may be c 
to the ſucceſſion, and another excluded, and 


a parity of reaſon, the ifſue of a ſecond vi 
E prefer 


On Conditional Fees. 


reference to the iſſue of a former one. Such 
fitions are certainly contrary to the general law 
feſtates in Fee. 


— 


Limitations, in theſe terms, as it hath been 


wn, are not allowed in the form in which 
ey are expreſſed ; but the courſe of deſcent 
uſt, ſo far as the attachment of law by deſcent 
to have place, be made agreeable to the rules 
elaw has preſcribed. 


It may be doubted too, whether there are any 
dical deciſions to warrant the propoſitions of 
authors, whoſe opinions have been ſtated. 


faith, that at common law it was taken to 
te purpoſes, that the tenant in tail had a plain 
. imple; firſt, to alien; ſecondly, to forfeit by 
inder of felony ; ſo that although the tenant 
ail afterwards died without iſſue, the land 
dd not revert to the donor; and (ſpeaking 
the caſe of a woman) thirdly, to make the 
d deſcendible to her iſſue by any other 
band, for that as by her alienation ſhe might 
ike ſtrangers to be abſolutely inheritable, fo, 
conſtruction of law, after iſſue had, incal heirs 


of 
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tic language of Lord Coke, in Pain's caſe, where Rep. 35. 


N. B. 
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of her body, by what huſband ſoever they . 
begotten, ſhould inherit her as a benefit and in 
Markham's cident Zacite annexed to her eſtate by the lu 
clearly proves the contrary. And the caſe ( 
H. 12, Edw. 4, fo. 2, where it is laid donn! 
terms that, before the ſtatute de donis, a ſecon 
huſband might have intitled himſelf to be teny 
by the curteſy, and a ſecond wife to be tenant! 
dower of an eſtate given, upon condition t 
there ſhould be iſſue, in the caſe of the huſban 
by another man, and in the caſe of the wife | 


another woman, verges as an authority to the ſan 


point; for it ſeems a part of the definition of 
$ Rep. 36. tenancy by the curteſy that the huſband 
actually have iſſue which may ſucceed by int 


ritance to the eſtate of which his wife is ſeik 
and of a tenancy in dower that the wife may be 
to her huſband ſuch iſſue as may ſucceed tot 
eſtate of which he is ſeiſed during the covertu 
and had it been the rule that the iſſue by anot 
huſband, or the iſſue by another wife, were al 
intitled to be called to the ſucceſſion under 
ſpecial limitation, no title to be tenant by! 


curteſy would have accrued to any other | 
1 
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z 
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On Conditional fees. 


nd, or to be tenant in dower to have ariſen to 
y other wife.“ 


The ſtatute itſelf alſo takes notice, that a ſe- 
nd huſband was intitled to be tenant by the 
Ineſy under gifts in ſpecial form to his wife 


$ Rep. 35 b. 


{the heirs of her body by a former huſband : 


nd Feta, with a reference to this diverſity in 
ard to eſtates tail in thoſe inſtances, in which 
+ heirs are to be begotten by ſome other than 
huſband, who claims the tenancy, ſays he is 
luded eo quod palam inhibetur per flatutum ; 


by plainly intimating a difference on this 
$ Co. 35. 


u between the common and the ſtatute law, and 
wing the alteration effected by the ſtatute law. 


Moreover, it is perfectly agreeable to deciſions 
ther eſtates in Fee, and to the general laws 
property, that when the eſtate was circum- 
bed in its limitation, the deſcent ſhould be 
ned within the degree by which the con- 
ace of the eſtate was bounded. 


8 | Indeed 


Very if it is not altogether in conſequence of the ſtatute de 
ina this point forms a part of the definition of the circum- 
"ich muſt concur to compiete the title of a huſband claim- 
be tenant by the curteſy, and of a wife claiming to have 
And ſee infra in the Chapter on Curteſy. 


Fleta, lib. 6, 
C. 56. 
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of her body, by what huſband ſoever they we 
begotten, ſhould inherit her as a benefit and i 
T's cident 7acite annexed to her eſtate by the ly 
clearly proves the contrary. And the caſe ( 
H. 12, Edw. 4, fo. 2, where it is laid doyn 
terms that, before the ſtatute de. donis, a ſecon 
huſband might have intitled himſelf to be teny 


by the curteſy, and a ſecond wife to be tenant 


dower of an eſtate given, upon condition th 
there ſhould be iſſue, in the caſe of the huſban 
by another man, and in the caſe of the wife | 


. another woman, verges as an authority to the ſan 


point; for it ſeems a part of the definition of 


8 Rep. 36. tenancy by the curteſy that the huſband fx 


actually have iſſue which may ſucceed by in 


ritance to the eſtate of which his wife is ſeiſ 
and of a tenancy in dower that the wife may be 
to her huſband ſuch iſſue as may ſucceed tot 
eſtate of which he is ſciſed during the covertu 
and had it been the rule that the iſſue by anot 
huſband, or the iſſue by another wife, were al 
intitled to be called to the ſucceſſion under 
ſpecial limitation, no title to be tenant byt 


curteſy would have accrued to any other k 
10 
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and, or to be tenant in dower to have ariſen to 
y other wife. 


The ſtatute itſelf alſo takes notice, that a ſe-* Rep. 35 b. 
nd huſband was intitled to be tenant by the 
neſy under gifts in ſpecial form to his wife 
| the heirs of her body by a former huſband : 
nd Hela, with a reference to this diverſity in 
ard to eſtates tail in thoſe inſtances, in which 


+ heirs are to be begotten by ſome other than 
huſband, who claims the tenancy, ſays he is 
luded eo quod palam inbibetur per flatutum ; 4 


reby plainly intimating a difference on this c. 56. 
$ Co. 35. 


t between the common and the ſtatute law, and 
ning the alteration effected by the ſtatute law. 


Moreover, it is perfectly agreeable to deciſions 
ther eſtates in Fee, and to the general laws 


property, that when the eſtate was circum- 
bed in its limitation, the deſcent ſhould be 
ined within the degree by which the con- 
ace of the eſtate was bounded. 


8 Indeed 


Very if it is not altogether in conſequence of the ſtatute de 
lat this point forms a part of the definition of the circum- 
lich muſt concur to complete the title of a huſband claim- 
* tenant by the curteſy, and of a wife claiming to have 
And ſee infra in the Chapter on Curteſy. 
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On Conditional Fees. 


Indeed the truth, it is more than probahl 
is, that gifts within the ſtatute de donis, and yi 
at the common law, which are now, as they ver 

formerly, merely Conditional Fees, have ben 
confounded; and that the difficulty experience 
at this day, of diſcovering the nature and prope 
ties of Conditional Fees, ariſes from this cir 
cumſtance.* | 


. A reference to the year books, the moſt p 
x Inſt. 19 a. fountains of legal knowledge, will induce ont} 
13 Edw. 3, mind a thorough conviction that this is the c 
1 3 is propoſed in terms by Littleton, that gifts| 
that form which now paſs an eſtate tail, di 
before the ſtatute de dons, paſs an eſtate in H 

and the caſe in the time of Edward the thi 

goes the whole length of eſtabliſhing the pol 

(l 


* See the Commentaries of Mr. Juſtice Blackfone: ſpeak 

of a Conditional Fee, he ſays, A Conditional Fee, at the e 
mon law, was a Fee reſtrained to ſome particular heirs, excl 
of others: Donatio firicta et coarfata ; ficut certis Hæredibun 
buſdam a ſucceſſione exclufis :' as to the heirs of a man's bud) 
which his lineal deſcendants only were admitted, in excuſiol 
collateral heirs, or to the heirs male of his Body in excluſion | 
of collateral and lineal females. Fleta, b. 3, $ 5, is referit 
as an authority for theſe poſitions. The paſſage in Latin ls 
text of that writer; but the writer of this Eſſay under 
Fleta to be ſpeaking of Efates tail under the ſtatute de dont 
not of Conditional Fees, However, admitting that Fe! 
written of Conditional Fees in theſe terms, and it is not In 
ſiſtent with what he has ſaid, to conclude that gifts of Condit 
Fees were made by different forms of donation, and that ad 

| cations were pronounced on them accordingly. 


2 Vol. p. 


1 * A to a man and 

a woman and 
general heir at aw, might, ' before the ſtatute weir herrof 
imis, ſucceed to an eſtate limited to her anceſtor _ = 
| the heirs males of his body, 35» Kc. 


This diſtinction attentively weighed with all 
circumſtances exhibits more information than 
preſſed on a farſt conſideration. 


lt not only declares it to be law, that a female 
take under a gift to a man and his heirs 
s of his body, but that females may take in 
{rence to, and in excluſion of males. 


The arguments to be ſupported on this caſe 
that a limitation in this form, did not exclude 
les from the ſucceſſion, and that the eſtate 
continuance, though there was no perſon who 
d take under the complicated deſcription of 
and male; and it cannot but be acknowledged, 


See 


the doubt, which for a long time after the piow. 


uZr. 
gthe ſtatute de donis, was entertained of the Seay 6:48 

Ity of a gift to a man and his heirs females * Ink. 25 a. 
body, to entitle none but females to take the 

by deſcent, is of weight in the ſame fide 

e ſcale. 


S2 From 
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t after the birth of a tale, a female, who was As to an eſtate 
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9 H. ſt, 25a. 
Supra. 


On Conditional Fees. 


From theſe poſitions, the following dedudig 
are of neceſſary concluſion, as to Conditional Fer 
not being Eſtates Tail: 


1ſt. That a Conditional Fee is either gener 
by a limitation to all the heirs without x 
reſtraint ; or qualified, as to the heirs in the din 
deſcending line, and to theſe to the utmoſt ext 
or within a certain degree; ſubject in all caſe 
a Condition, expreſſed or implied, that there 
be iſſue, either general or ſpecial, of the bod 
the donee. 1 


2dly. That all the rules applying to eſtats 
Fee are equally applicable to this eſtate, as to 
creation, its limitation, and the time of its co 
nuance under the limitation, and alſo its del 


during its continuance. 


} 
3dly. That tho' the limitation gives thee 
to particular heirs, or heirs males of the bod), 
the word males, as a word of limitation, is reje 
and only expreſſes a Condition that there ſha 
heirs of that deſcription. The word * | 
as a word of limitation, deſcribes a different® 


of ſucceſſion than the law allows in the cal 


Ul 
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Fees, and ſhall, for this reaſon, be rejected as 
repugnant to the eſtate. 


And probably, too, on this point a difference 
may be taken, between a limitation to a man and 
he heirs males f his body, and a limitation to a 
an and his heirs males, without any direction that 
hey ſhall be of his body. | 


When a limitation is made to a man and the heirs See x8 Ed. 3, 

ales of his body, the word males, as deſcribing . 

he order of ſucceſſion, may be rejected; but it 

pay be retained in the conſtruction, as implying 
Condition that there ſhall be heirs of that de- 
iption. So that if there is a limitation to a 
n and the heirs males of his body, the Fee 
ich is conveyed will be qualified to the direct 

lcending line, and be defeaſible, by the terms 

the Condition, if the donee ſhall not have 

les iNuing of his body. 


On the contrary, when there is a limitation 


a man and his heirs males, without any ſpeci- 
ation of the body from which theſe heirs are 
proceed, the donee has an eſtate in Fee al/alutely, 
h, in point of limitation, is neither ſubject to 


S 3 any 


On Conditional Fees, 
any Condition or collateral determination, 
there is no appropriation of the heirs to an 
particular perſon, the limitation, in conftrudi 
of law, extends as well to the heirs in the aſcend 
ing, as to thoſe in the deſcending line; and | 
the latter caſe the form of the gift does not imp 
See 18 Aſſ. q. any Condition, fince every man is ſuppoſed 

have heirs of that deſcription. 


4thly. That the tenant of this eſtate has t 

ſame power of alienation ſubject to the Conditin 

as may be exerciſed by the tenant or any eſtate 
the like extent. | 


5thly. That the Condition ſhall operate a 
to defeat the eſtate, in caſe the event it del 
hall e 


6thly. That if the Condition ſhall be pt 


” py 4 *- formed, the eſtate will be a Fee-/imple, if limit 


45, 46. generally; and a qualified or determinable Fee, 


1 Reeves 2 R . PT REM . 
and ſeq pag. given under any reſtriction; and if general 


che chffcrence ſimple, no poſſibility of reverſion will rem 

taken. put if it ſhall be a qualified or determinable | 
the donor will have the right of entry, when Wi 
time for the determination of the eſtate he 


gl 
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ren, according to the terms upon which it is 
mited, ſhall arrive. 


It now remains only to be known, in what 
hject of property this eſtate may be had. 


All limitations, confined to the heirs of the 
dy, which are not eſtates tail under the 
atute de donis, remain Conditional Fees, The 
mute de donis affects only tenements, whence it 
lows, that nothing bur land in its great variety, 1 Inſt, a0 a. 
u thoſe hereditaments which are collateral to 
nds, but iſſue out of them; and thoſe other 
reditaments which create a tenure, or concern, 


| are annexed to, or exerciſeable within any 

ds or tenements, though they lie not in tenure, 

within the ſtatute; and that it doth not ex- 
d to ſuch hereditaments as are merely perſonal 

amuties, or are to be exerciſed about chattels, 

| do not iſſue out of, nor concern any land, nor 
certain place; becauſe they ſavor nothing of 
reality, | 


Gifts of property of this ſort ſtill remain 
ditional Fees; and all the rules which, at the 
mon law, before the ſtatute de donis, were 
84 applicable 


14 
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On Eſtates Tail. 


applicable to Conditional Fees, are at this dy 


applicable to the like limitations of ſuch perf 


bereditaments, as a part of that ſubject matter, tg 


which theſe rules were applied before the ſtatute 


And, ſecondly, as to EsTATES Tait, 


N Eſtate Tail is an intereft to continue, 
long as the perſon to whom the gift of thi 


eſtate is originally made, ſhall have heirs of h 


body; either generally, or of ſome particular de 
ſcription ; and, during its continuance, to devoli 


on theſe heirs, and theſe heirs alone. 


The extent of the limitation, or the peculi 
form of the gift marks the quantity of the interel 
which is conveyed : for ſo ſoon as there is a failur 
of thoſe heirs which the gift deſcribes, the eſt 
_ will determine and be at an end. 


The gift, by which this eſtate is to ariſe mi 
be 10 the heirs of the body; for it is more in relp% 
of the particular heirs to which the limitation 


made, than of the time of continuance under 
limitatio 


On Eſtates Tail. 265 
imitation, that the eſtate is denominated : for 
tough a gift to a man and his heirs of bis body 
onveys an eſtate Tail, a conveyance to a man 


nd his heirs / long as he ſhall bave heirs of his 
paſſes an eſtate in Fee, and not in Tail only. 


* 


Supra 118. 


An eſtate Tail may be either abſolute, or de- 
rminable on a collateral event, as well as an 
fate in Fee, if ſuch event ſhall, on the limita- 
on of the eſtate, be mentioned to mark the con- 
nuance-of the intereſt; and this eſtate may by 
condition be made liable to be defeated on any 
nt which ſhall be agreed on for that purpoſe. 
go if the eſtate out of which this intereſt 15 
derived, is, in its nature, of the quality of a 


eminable Fee, the event, upon which the 


ginal eſtate is to determine, will, in conſtruc- 
Mn of law, bound the continuance of the deri- 
ive eſtate, as a collateral determination. 


the ſtatute of limitation of the Crown, which 
led the regal dignity and powers on the Princeſs 
phia, and her heirs of her body, Leing Proteſtants, N 
ads an inſtance of an eſtate Tail with a col- | 1 
al determination; and the limitations may 
t10 be 


Nul 


pe 
11 


Supra 124. 


On Eſtates Tail, 


be varied in any other manner, according to th 
agreement of the parties: ſubject to ſuch remark 
on the perpetuity of the eſtate, or its continuange 


beyond the period of a life, as are made inthe 
preceding Chapter. | 


The eſtate, tho' determinable by expreſs lin 
tation, or by conſtruction ol law may, by a con 
mon recovery regularly ſuffered, become an ſtat 
in Fee-ſimple, if the perſon by whom the eſt 
Tail was created had an eſtate of that extent; i 
he had only a determinable or qualified Fee, 
may be queſtioned, whether the eſtate, which! 
taken under recovery, will be more ample th 
the eſtate of the perſon who created the Intal 
It ſeems pretty clear that it will not, for reaſon 
which will be aſſigned, when the effect and ope 
tion of a common recovery ſhall be the ſubje&t 


inquiry and diſcuſſion. 


It ſeems to be a quality of an Eſtate Tail 
intitle none but the iſſue or lineal deſcendants( 
the firſt taker, or thoſe who ſtand in the fan 


degree of relation with him; and theſe only whe 


they can ſeverally claim in ſucceſſive order und 
a0 


"IQ 
1 
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1 general name of purchaſe, as heirs of the body 
of their father, which they can all anſwer. 


Thus, as it has been already ſtated, a limita- 
non to a man and his heirs of the body of his : Inſt. 27. 
ther conveys an eſtate in Fee and not an Eſtate P 124. 
Tail; while a gift to the heirs of the body of 


man, to take as purchaſers eo nomine, will intitle, Ink. 26. 


| his iſſue in ſucceſſive order, in the ſame * 5346 
nira., 

manner as if the eſtate had been given to their 

Ather. 


The origin of Eſtates Tail, 
ir nature and qualities at this time, is clearly 23 Ed. 1, 


„ 
be deduced from the ſtatute de donis ; and this called weſtm. 
; the 2d. 


according to 


ate is denominated from the qualification an- 
ed to the terms of the gift.* 


The ſtatute de donis requires the intent of the Litt. $ 13. 
tron who gives the eſtate, and is called the 
ur (as the perſon, to whom the eſtate is given, 
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p Barrington, in his Obſervations on this ſtatute, ſays, this 
pter is generally ſuppoſed to have introduced Eſiates Tail, but 
lhould more properly be ſaid to have eftabliſhed them.—It is 
tlat there were limited or qualified Fees prior to the paſſing 
6 [atute ; but theſe qualified Fees were very different from 


tes Tail, as will appear from the ſeveral definition of the 
erent ellates, 
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On Eſtates Tail, 


is called the donee,) to be obſerved according ty 


the words in which he has expreſſed that intent, 
* 


This ſtatute has a recital which is in theſe 


words: «© Concerning lands that many times ar 


c 


cc 


cc 


cc 


cc 


cc 
66 
60 
cc 
cc 


cc 


cc 


a 
ec 
cc 
cc 
cc 
” 
cc 
«c 


10 


given upon condition, that is to wit, where 
any giveth his land to any man and his vit, 
and to the heirs begotten of the bodies of the 
ſame man and his wife, with ſuch condition 
expreſſed, that if the ſame man and his wife di 
without heirs of their bodies between them be. 
gotten, the land ſo given ſhall revert to the give 
or his heir. In caſe, alſo, where one giveth lands 
in free marriage, which gift hath a conditio 
annexed, though it be not expreſſed in the dee 


* of gift, which is this, that if the huſband and wik 


die without heirs of their bodies begotten, ths 
land ſo given ſhall revert to the giver or hi 
heir. In caſe alſo where one giveth land t 
another, and the heirs of his body iſſuing; i 
ſeemed very hard, that their will being el 
preſſed in the gift, was not heretofore, nor qe 
is obſerved. In all the caſes aforeſaid, ali 
iſſue begotten and born between them to whol 
the lands were given under ſuch conditio 
heretofore ſuch feoffees had power to alien il 


land ſo given, and to diſinherit their iſſue 
1 the 


On Eſtates Tail, 


the land, contrary to the minds of the givers, 
and contrary to the form expreſſed in the gift. 
And further, when the iſſue of ſuch feoffees is 


the giver or his heir, by form of the gift ex- 
preſſed in the deed, though the iſſue (if any 
were) had died: Let, by the deed and feoff- 
ment of them to whom land was ſo given upon 


condition, the donors have heretofore been 


barred of their reverſion, which was directly 


repugnant to the form of the gift ;” and, in 


enacting clauſe it is ſaid : © Wherefore our 


Lord the King perceiving how neceſſary and 


xpedient it ſhould be, to provide remedy in 
the aforeſaid caſes, hath ordained that the will 
df the giver, according to the form in the deed 
ff gift manifeſtly expreſſed, ſhall be from 
enceforth obſerved ; ſo that they to whom the 
and was given under ſuch condition, ſhall 
we no power to alien the land ſo given, but 


hat it ſhall remain unto the iſſue of them to 


Whereas there is no iſſue at all) or if any iſſue 
, and fail by death, or heir of the body of 
ch iſſue failing. Neither ſhall the ſecond 
_« huſband 


filing, the land ſo given ought to return to 


hom it was given, after their death, or ſhall 
vert unto the giver, or his heirs, if iſſue fail 
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huſband of any ſuch woman, from hencefort 
have any thing in the land, ſo given upon ce 
dition, after the death of his wife, by the k 
of England, nor the iſſue of the ſecond huſben 
and wife ſhall. ſucceed in the inheritance, 
immediately after the death of the huſba 
and wife to- whom the land was fo given 
ſhall come to their iſſue, or return unto 


giver or his heir as before is ſaid.” * 


This ſtatute introduced a new eſtate, or g 
to an old one a different quality. An eſtate 
Fee, limited contrary to the rules of the comm| 
law, as to a man and his heirs males, &c. \ 

Supra 130. Void in the form in which it was limited, and 
it continues to this time. The ſtatute de & 
however, gave occaſion to interpret away til 
rules, as no longer applying to thoſe eſtates wi 
were open to the conſtruction of this ſtatute; 
the Judges deemed the direction to obſerve 
intent, when clearly expreſſed, as ſuperſed 


* The entry of the ſtatute on the Parliament Rolls j 
Latin, which is pure and correct, and expreſſes the mean 
the Legiſlature far more clearly than this tranſlation, whic 
taken from Pickering's edition of the ſtatutes, With 24 
tranſlation, the ſtatute might be read with greater eaſe, 300 
proviſions more eaſily underſtood. 


\ 
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aſon of the more antient rules, and pre- 
ing their application. ; 


Though a limitation to a man and his heirs 
;of his body, or to a man and his heirs fe- 
sof his body, or to a man and his heirs of 
body by a ſecond wife, in excluſion of females ; 
e firſt caſe, of males in the ſecond, and of 
ſue of a former wife in the third; and all 


r ſuch limitations were void at the common 
ſo far as they contravened the policy and 


of that law; yet, at this day, limitations, 
eſe or the like terms, of lands or tenements, 
od, by reaſon of the ſtatute de donis; and 
eſtatute directs the intention of the perſon, 
hom the gift is made, to be obſerved, the 
tion will be collected from the words of the | 
the clauſe of limitation ; and conſtruction | q þ 
e made on the gift accordingly. This will | 9 
r by what is to follow in this Chapter. 


nt 
x 


{ol 


ed 


he ſcope of the ſtatute is to preſerve the _ 1 
| 1 Inſt, 19 a. 6 


fr the ĩſſue, from generation to generation, f 
the death of the tenant, —or, as Lord Cole 0 
es it, to preſerve the inheritance in the | 
of them to whom the gift is made, — and | 9 
to 1 


Litt. $ 13. 


1 Inſt. 196 b. 
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to the donor or his heir, after default of th 
heirs of the donee, which the gift delcribez 
inheritable to the intail. 


Eſtates Tail, as qualified in their limitai 
and extent, are of ſeveral ſorts ; and they jy 
different denominations according to the cir 


ſtances under which, or the perſons to yh 


they are limited. 


The diviſion bare made of theſe eſtates, i; 

. General, 

| Special ; 
but as this diviſion, though it comprizes al 

ſpecies of Eſtates Tail, does not diſtribute 

under thoſe claſſes, and in that order, iny 
they may be conſidered with the greateſt adt 
tage; a more particular diviſion will be mad 


Eſtates Tail, then, as being general or ip 


are of the ſeveral ſorts following : 


1ſt. As to the extent of the degree, tow 
the eſtate may deſcend, they are, 
General, 


2. Qualified. 
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2dly. As to the ſex of the perſons, who may 


cceed, they are, Ds 
iſt, General; as extending to males and 
females, without exception. 
2dly. Special; as admitting only one ſex 
to the ſucceſſion, and excluding 
the other. 


And 3dly. As to the perſon, by or on whom 
e heirs are fo be begotten, they are either, 
1. General, 


2, Special. 


On the ſeveral ſpecies of Eſtates tail noticed 
er this diviſion, it may be obſerved, that the 
e eſtate may at the ſame time be general in 
reſpect; as to all the heirs of the body in 
tever degree they may be related, and ſpecial 
other; as that thoſe heirs ſhall be males, 8c. ; 


that in thoſe caſes the denomination muſt be 
rſtood in the ſenſe in which it is uſed. 


rom an expreſſion of Lord Coke's, in his firſt 
ute, it might be inferred that he underſtood 
to a man and the heirs of the body of his 
to paſs an Eſtate Tail to the ſon, as the 
5 1 donee 


0 M 
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5 donee by his proper name, and that this limit 
5 afforded an inſtance of a ſpecits of an Ef 
| Tail. 


A few obſervations will ſet a limitation in 
form in its proper light. The gift muſt be m 
to the donee and the heirs of his own body, i 
he himſelf, as the donee by name, may take 
Eſtate Tail; for if the limitation is to him 
the heirs of the body of ſome one of his anceſ 
or of the bodies of his common parents, he 
not take an Eſtate Tail under ſuch gift bea 
he is named in the clauſe of the limitation 
queſtion, and becauſe the words of limitat 
and procreation are annexed to the gift to hin 
copulative words: nor will a gift to a man 
his heirs of the body of his father, or of his d 
56 mon parents, give him an Eſtate Tail. A lin 
om tion in this form paſſes a determinable Fee, act 
1 3 ing to the opinion of Lord Coke; but Lord 
on 1 Inſt, though, it is conceived, without any vell 
1 Zo 1:97 eee, reaſon, doubted of the propriety of this opi 


W 


x Inſt. 27. 


5 | | dogs od Ca 2 and ſeems to have thought that the lim | 
95 1 „ ,, paſſed an Eſtate Tail. The opinion of Lord | 
jk f 2 7 7 was founded upon the 12 H. 4, 1. which va 
* r . caſe of a gift to A and hrs heirs of the 

"of 4 lag. * WEE fret Oy Lev ef | . . 2 4 
"7 Pra eee, LEND COOK IIA Ara . eee. re. 
. e. 8 
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wife who was dead; for, ſtating the point of 
hat caſe, with reference to the caſe propoſed by 
xd Coke, he ſays, Rationem diverſitatis quere ; 
i (alluding to Lord Coke's caſe) he adds, © the 
ond ſon is his heir of the body of the father.” 
xr the diverſity a very ſatisfactory reaſon may be 
gned. In the caſe, which Lord Cote has pro- 
ſed, the donee has not only an eſtate to him 
d the iſſue of his body, but alſo to the i/ue of 
e body of his father. But under the giſt in 
time of Hen. 4, and to which Lord Hale re- 
no one could ſucceed to the eſtate who was 
the iſſue of the huſband begotten on the body 
his deceaſed wife, and therefore all the heirs 
ceritable to the eſtate, were, by the form of the 
, to be the iſſue of the body of tbe * who. 
the donee. 
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But to return to the caſe under conſideration : 

gift to the donee, and the limitation to the 

of the body of the anceſtor, will, as it has Supra. 

ady been obſerved, paſs two diſtin? eftates. 
donee, by reaſon "that he is named, will 
an eſtate for his own life; and, under the 
ation to the heirs of the body, an Eſtate in $414 24 b, 
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See 


26 b. 
vill execute in the perſon who can bring 


elf within that deſcription. | 
2 > 
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It may ſo happen that the donee may he; 
perſon who anſwers the deſcription, and in th 
caſe he will take an Eſtate Tail; but he will; 
take this eſtate becauſe he is named, but becay 
as the heir of the body of his anceſtor, he ana 
the' deſcription of the gift to the heirs of t 
18 Bec. 


But if any other perſon than the donee ist 
heir of the body of the anceſtor, the EftateT 
will veſt in that perſon. 


On a gift in theſe terms, this -obſervationn 
be made : though the intail may veſt by purc 
in any one, who anſwers the deſcription of 
limitation, yet any other perſon who might 
taken under this limitation, if it had given 
Eſtate Tail to the anceſtor, may take under 
limitation, though he is not the general hel 
that anceſtor. 

1 Thus in Southeot and Stowe!, A having tl 
Niandedille's ſons, C and D, covenanted to ſtand ſeiſed to 
andeville's 
Caſe. uſe of C, and the heirs male of his body, 0 
1 Inſt, 26 b. 0 
his wife to be begotten; and, for want of 


iſſue, to the uſe of the heirs male of his 
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dy; and, for want of ſuch iſſue, to his own right 


irs for ever. 
ie, one ſon and ſeveral daughters; A died, 
then the ſon of C died without iſſue male, 
a queſtion being made how D could be let 


limitation to be words of purchaſe, and that 
n the death of A, the eſtate veſted in the ſon 
C as the heir male of his body by purchaſe ; 
| that, on the death of the ſon of C, it de- 
nded to his uncle D, as the heir male of the 
dy of A, per formam dont. 


Inn authority to warrant this determination, 
| probably ruled the deciſion. That caſe is 
unly in point in the light in which the Court 
Ilidered the caſe of Southcot and Sowell, but 
re is no doubt but this caſe of Southcot and 
vel might have received the ſame determina- 
upon the ground that an eſtate for life 


te, thus raiſed, and the limitation to the heirs 
de body of A, were united in him, and gave 
la veſted Eſtate Tail. The Court in which 
T 3 the 


C, the eldeſt ſon, died, leaving 


tothe eſtate under the limitation to the heirs 
le of the body of the father, the Court held 


The caſe of Hodgkinſon and Wood was cited co. 


ted to A by implication of law, and the 


Car. 27. 
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the caſe of S. and S. was determined, though 
; otherwiſe, though this point was urged. 


So that an Eſtate in Tail is created not o 

by a gift to a man and the heirs of his body, by 

by a gift to the heirs of the bady of a man, y 

ther he is living or dead; and as a limitationy 

the right heirs of a man, deſcribes by the ſe 

: words, the perſons who are to be intitled, a 

2 e's the extent of the intereſt they are to take, api 

: Init. 26 b. to the heirs of the body of a man has the lik 
effect. SES 


&* $i * be = =, : l \ = rid PLA "_ _ _ >= 
— W — e eee S — 3 
n * * * 
a 


OS, * % 
= - oy * 2 — 
1 = SLES YT, — — 

4 = Ln I, 42 
1 Y e_—_— 223 A - . — 

T1 + uf SA me e 45 * Xs 
12.2 9. 2 2 oe, r 

; * ob 9 5 4 

4 * n F : 5 
Y — +» — * ” lg 6 


wt. - 
* TIS -_ ; 
| 5 72 * 
, - > * ENDS 
4 n 4 
£ * 45 


. 
. 


And more than that, the gift may be 

1 Inſt. 20 b. 3 1 
Markham's made, as, in limiting the eſtate to the iſſue, top 
Cafe. over a degree; as if there are grandfather, fath 

12 fl. 4, 2. | 
and ſon, and a gift is made to the grandfatif 
and his heirs of the body of bis fon, this is an Eli 
Tail in the grandfather, and his wife {hall | 
_ endowed. | | 


A gift in this ſpecial form excludes from! 
ſucceſſion all the iſſue of the grandfather in i 
degree of the father, and the iſſue of all the ot 
children of the father, but of the one particul 


named]; yet as it extends to ſome of the hein 
[ 


| 
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grandfather, and is confined to the heirs of 
;; body, and for as much as there cannot be heirs 
the body of the fatber, but the perſons who 
ſer this deſcriprion muſt neceſſarily be the 
ie of the grandfather, it paſſes an Eſtate in 
al, 


To proceed to the diſcuſſion of the nature and 
erties of the ſeveral eſtates diſtinguiſhed in 
 aforegoing diviſion. And 


iſt, As to an Eſtate Tail, general as to the 
tent of the degree to which it may deſcend. 


gift to a man and the heirs of his body gene- 

y is an eſtate of this deſcription. So alſo aLitt. $14, 15, 
to a man and the heirs of his body of one 

in particular, or by a particular woman with- 
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to the degree to which it may deſcend, * 
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tal, 


gh in another reſpect it is an Eſtate of ſpecial 


Under a limitation in theſe terms, the heirs 
ch anſwer the deſcription, however remote in 
ee from the perſon to whom the gift is made, 
ſucceed to the eſtate ; and the eſtate, created 
T4 by 


coo | 
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by limitation, will have continuance ſo long a 
there is a poſſibility that there may be any ifli 


to anſwer this deſcription. 


x ink, 23 à. 


In this place it may be remarked, as appoſ 


to all Gifts in Tail, under whatever denomin 


tion they fall, that though in all human prob 


bility the donee will not have any iſſue, or mz 


not have any iſſue of the particular deſcriptig 


which the limitation requires; yet if there is 
mere poſſibility that there may be ſuch iſſue 
and the preſumption of the law is not oppugne 
by ſuppoſing that there will be iſſue to take unde 
the gift, the law, to give effect to the words 
the limitation, will preſume that there may 
iſſue of that deſcription. 


Thus a gift to a man who is of the age. 
an hundred years and upwards, and to the he! 
of his body, will give the donee an Eſtate Ta 
Though, in all human probability, there " 
not be any iſſue of the donee ; yet becauſe it 
not impoſſible but there may be ſuch iſſue, 
becauſe, according to the uſe of words of |i 
tation to enlarge eſtates for life into eſtates of il 
heritance, no injury could be done to the gon 
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ti ſuppoſition, the donee ſhall have an eſtate 


inheritance. 


S0 alſo, if there is a gift to a married man, 
je hei hi | 1 Co. 120. 
i his heirs of his body by a woman who is the Chg 


of another man, though there are two chances Cafe. 
one, that one of the two perſons of whoſe bo- 1 I 
s the iſſue in Tail are to proceed, will die in 
lifetime of one or the other of the remaining 
perſons; yer, becauſe is it poſſible that the 
nt may be otherwiſe, and for the reaſon aſ- 
ed in the preceding ſentence, the gift is good 
the form in which it is made. Ns 
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And 2dly. As to an Eſtate Tail, qualified as 
he degree to which it is limited to deſcend. 


a gift to a man and his heir of his body, and 
me heir of the ſaid heir only, is an inſtance of ; w— 850 b. 
ellate, It gives an intereſt to a man, and eg by 
e of the general or particular heirs of his 
„ within a certain degree, and not to them 

The gift in the caſe propoſed Paſſed an 


ate Tail for two deſcents at leaſt. 


A giſt 
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A gift by theſe words does not, it is evide 
paſs an eſtate in Fee. The eſtate is ſo limit 
that it is neceſſarily confined to lineal deſcendant 
and gives the benefit to ſome of them only, an 

does not extend to them all. It is equally de 
that it does not give a mere eſtate for life. It. 
expreſsly declared to be the will of the dong 
that the eſtate ſhall have continuance beyond 
life of the donee. The heirs are to take by 4% 
as from an anceſtor, and not by purchaſe. | 
eſtate of mere freehold, it has been ſaid, can 
continue beyond the lives of perſons already bon 
However that may be, the heirs cannot take 
der a caſe ſo circumſtanced, for the reaſons whic 
will be aſſigned in a ſubſequent part of this wor 
From this circumſtance it is neceſſarily conclud 
that a limitation in this very particular man 
conveys an Eſtate Tail, to give effect to the intel 
of the donor; and in as much as it doth not 
tend to all the iſſue of the donee, but is co 

to thoſe which are within a particular degree, 
is, from this mode of limitation, denominated 
qualified Eſtate Tail. 


Vide ſupra, By a gift to a man and his heir, the ancell 


OF takes an eſtate for life only. The heir takes 


thi 
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ing, nor the anceſtor by reaſon of the nomina- 
an of the heir. A limitation reſtrained ſo very 
ticularly, will not give an eſtate of inheritance, 
uſe there is no poſſibility that the intereſt will 
ntinue for ever; and it will not give any right 
the perſon who ſhall be the heir of the donee, 
zuſe the heir is not named to take as a purcha- 


by way of remainder, but as a ſucceſſor to his 
eſtor. This caſe may probably be oppoſed as 
authority, to deny that there may be an Eſtate 
lh qualified in point of degree. That too much 
ght may not be allowed to this objection, it 
uld be remembered that Eſtates Tail, according 


the conſtruction they receive at this day, owe 

t origin to the ſtatute de donis, which directs r Inſt. 22 a. 
Intent of the donor, when manifeſtly expreſſed, 
be implicitly obſerved. This ſtatute has been 
ady recited, and ſome obſervations, on the 
Itrution by which it has been interpreted, 
be offered in a ſubſequent page. 


Supra. 


dy. As to Eſtates Tail, general as to the ſex Litt. 6 14. 


be perſons who may ſucceed as heirs to the In- — Lend 


A gift to a man and his heirs of his body, or app 
man and his heirs males or females, of his body, ; 


tending the right of ſucceſſion both to males 
and 


On Effates Tail, - 


and to females, affords an inſtance in example 0 
this eſtate. 


A limitation in this form admits both ſexe 
to the ſucceſſion, and gives continuance to th 
eſtate ſo long as there is iſſue of either denoni 
nation. Theſe iſſue ſucceed in the ſame ord: 
and under the ſame rules, as the heirs of a perfor 
I Inft, 15 b. who dies ſeiſed of an eſtate in Fee, ſucceed t 


48," "Lag 3» 7* their anceſtor with this one exception: the ſeif 


of a brother gives no title to the ſiſter, in excl 
ſion of the brother of the half blood. 


4thly. As to Eſtates Tail, /pecral as to thee 

of the perſons who may ſucceed as heirs to- 

| Tntail. A gift of this ſort admits only one k 

Litt. $21. to the ſucceſſion, and excludes the other. Int 
e of this ſort are not within the exprefs words 
3 * the ſtatute de donis, but are allowed upon tl 
1 Inſt. 24 b, equitable conſtruction of that ſtatute; for f 
9 " 4 25 a. inſtances of limitations propoſed by the ſtatul 
are put for example only: and exempla ill 


nom reſtringunt legem. 


"ok gift to a man and his heirs males of his bod 
or to a man and his heirs females of his body, b 


this deſcri ption. 


Litt.h 21, 22. 


On Eſtates Tail, 28 5 


jn the former caſe all females, and in the litt. 5 21, 23. 
ater caſe all nales, are excluded from the ſuc- 


ceſſion. 


A gift in the terms of either of the forms pro- 
poſed, would not have been allowed at the com- 
mon law, before the ſtatute de donis. In the one 
ale the word males, and in the other caſe the 


ord females, would have been rejected, as re- 
pugnant to the eſtate; but, under the ſtatute 45 
mis, gifts in this form, made of ſubjects of Supra. 
property within the extent of that ſtatute, are held 


0 be unqueſtionably good. No doubt is now 
mertained upon this point. Formerly a queſtion 
as made upon a limitation in this form. The 


P 7 f Harg. Anno- 
pinion, which ſuggeſted it, proceeded from the ta ne on 


tion, that no limitation will give an Eſtate Tail N 
nce the ſtatute de donis, which would not have 

alled a Fee conditional before that ſtatute. The 

dition, from which the concluſion is drawn, 1s 

mectly right: but in this inſtance it is miſ- 

plied. | 


The ſpecial form of gifts of this claſs admits 
the ſucceſſion thoſe iſſue only, which anſwer A 
e deſcription of the gift. A gift to the heirs 4 


males 
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males of the body confers no right on the iſſue 
Females: and on the other hand a gift to the hein 
females of the body will remove the heirs m4 


out of the line of ſucceſſion. 


In the former caſe the ſucceſſion is fo con 
2 Bl. Com. ducted as if there were no females, and in the late 


114. , | 
2 Leon. 188. Cale as if there were no males; and though ther 
are iſſue of the other deſcription, no notice is take 


of them, either to confer a title on them, or pre 


clude the title of others, or to give continuan 
to the eſtate. 133 


122 

4 * 4 

— 4-8 ; "py LA 
a 


The perſon who would claim to intitle him 


2 2 8 under a gift to the heirs males of the body, mul 
H. 6 13. through every degree, convey his deſcent by nt 
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manner, the perſon, who would intitle herſell 
an heir female, muſt, through every degree, ol | 
vey her deſcent by females, without the inter 
tion of males: ſo that no male, iſſuing of 
body of a female, or female, iſſuing of the bo 
of a male, can, under a gift in this ſpecial for 
deduce a title from any anceſtor in an higher 
gree, as to a female than the father, in the cat 
a gift to a man and the heirs females of his bot 


and as to a male, than his mother in the cal 
1 


if to a woman and the heirs males of her body, 
through anceſtors of that ſex which the li- 
ation deſcribes. | 


Thus, if a gift in Tail is made to a man and his _ Foes 
is females of his body, and he hath iſſue a ſon, 11 H. 6, 13. 
o bath iſſue a daughter, this daughter ſhall 

er inherit, becauſe ſhe muſt convey by de/cent 

ugh females. | 


But a male iſſuing of the body of a female, 
y intitle himſelf, as the heir male of the body 
his mother, under a gift to the mother and 
& heirs males of her body: and in like manner 
male may intitle herſelf, as heir female of the 
dy of her father, under a limitation to the father 
| the heirs females of his body. 


Suppoſe a gift to be made to a man and his... FU 
5 nales of his body, with remainder to him: Inft. 22 b. 
i his heirs females of his body, and that the 1. 
ee hath iſſue of his body, a ſon and a daughter. Leon. 188. 
Jon the death of the father, the ſon will be 

nt in Tail male, with remainder to his ſiſter 

Tall female; and to illuſtrate the caſe laſt pro- 

cd, ſuppoſe the ſiſter to leave a ſon, and the 


brother 


On Eſtates Tail. 


brother to leave a daughter, neither of th 
children can ſucceed under one or the other 
the limitations. - The grandſon cannot take 
heir male, becauſe he is the iſſue of a female, wh 
he muſt name by way of pedigree ; nor as þ 
female, becauſe he 1s a male. In like manner 

grand-daughter cannot make any title to thee 

in Tail male, becauſe ſhe is a female, nor tot 
eſtate in Tail female, becauſe ſhe is the iſſue of 


male, whom ſhe muſt name in her pedigree. 


There is a material difference, however, | 

x Inſt. 25 b. tween a gift to a man and his heirs males or l 
females of his body, under which theſe hein 
to take by deſcent, and a gift to ſuch heirs e un 
as purchaſers. In the former caſe no iſſue oft 
donee, but thoſe which are in the firſt deg 
can make any title under the limitation, ul 
they can deduce their pedigree, through ei 
anceſtor, by perſons of that ſex which thelimi 
tion deſcribes; and in the latter caſe, it t 
| ſhall, at any time, during the continuance of 
preceding eſtate Freehold, be any one, who 
the general heirs of the perſon, who is named 
the limitation, and of that ſex which the l 


tation deſcribes, ſuch perſon ſhall be init 
tho 


ugh, being a female, a male was her father, 
though being a male, a female was his mother, 
4 though both deſcriptions ſhall not meet in 20 H. 6, 44. 
js perſon at the time of the death of the parent. 


And there is alſo this further difference. — 25a. 


Jer a limitation to the heirs males of the body Caſe. 
20 Hf. 6, 44. 
any man, as no one may take by purchaſe, Bro. Abr. 


Donee 61. 


he is not both a male iſſuing of the body of Dyer in Shel- 


ley Caſe. 
tperſon, and his general heir; unleſs it ſhall fob. 34, 


Counden 
ear, as it hath done in ſeveral caſes from their and « terk. 


1 Ld. Raym. 


cular circumſtances, that the word beir is 183. 
Hargr. An- 
lin the ſenſe of the word I ſue, or to deſcribe noôfations 


ron already born. 24 b. 


Under a gift to a man and the heirs males of 
body, a male deriving his deſcent through a 
ale, may take, though a female is the general 
of the donee; and, in like manner, under a 
to a man or a woman and the heirs females 
he body of that perſon, a female being the 
of the donee, either in the firſt, or a more 
te degree, will be intitled, to the excluſion 


e iſſue male, though perſons of the latter 
nption are the general heirs of the donee. 


U 


On Eftates Tail, 289 
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1 Inſt. 24 b. 
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On Eltates Tail, 


Supra p. In a preceding page it has been propoſe 
e, gift to a man and his heirs, males or feng 
of his body, is an Eſtate Tail, general as to ch 


ſex of the perſons who may ſucceed under t 


limitation to the heirs. Theſe words are mer, 
declaratory in the ſenſe in which they are uſedi 
a gift in this form; but it ſhould be underſto 
that a gift to a man and his heirs males of his bod 
by one clauſe of limitation, and to the ſame m 
and his heirs females of his body, by anoth 
clauſe of limitation, gives two diſtinct eſtates; i 
one in fail male, the other in fail female; a 
that theſe eſtates will ſeverally fall within t 
Dan, Abr. Obſervations which have been already offered( 


verbo hi RE VERY 
ne SY eſtates of this deſcription 


It is, alſo, to be noticed, that an El: 

Tail, either general or ſpecial, in regard to 

_ perſon by or from whom the heirs are to proc 

or be begotten, or general or qualified as to 

degree to which the eſtate may deſcend, maj 

ſpecial as to the ſex of the heirs which are tol 
ceed under the intail, ” 


On Eſtates Tail, 


(thly and 6thly. As to Eſtates Tail, general 
j ſpecial, as to the perſons from whom the 
ars are to proceed, or by whom they are to be 


— — — _ 
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gotten : 


A gift to a man and bzs heirs of his body is 


14 Litt, $14, 15 
general Eſtate Tail. e 


—— — — — — 
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A gift in this form does not impoſe any 
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niction that the heirs, which are to ſucceed 
the intail, ſhall be the iſſue of the donee by 
particular perſon; ſo that the iſſue of a man 
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iy woman, or the iſſue of a woman by any 
or the iſſue of a man or woman, or of both 
be begotten by all their children, may be 
ed to the ſucceſſion. 


An Eſtate Tail, /pecial in this particular, 
ſcribes by what perſon, or on whoſe body, 
heirs which are to ſucceed to the intail, ſhall 
begotten : Thus, 


A gift to a man and his heirs of his body 


Iten. 


Iſt, On the body of Emmy his wife. 
12 2dly. 
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2dly. On the body of a deceaſed wife, 


3dly. On the body. of a perſon of a partial 
name, as Mary Searle, without ſpecifying the perſy 


4thly. On the body of any perſon who is 
his wife, and though ſhe is the wife of anath 
man, and whether the donee is a ſingle or a m 
ried man. 


zthly. On the body of his firſt wife, or 
the bodies of two women, and alſo a gift toa 
and woman who are married, or may lay 
intermarry ; and their heirs of their bodies 0 
veys an eſtate in ſpecial tail. 


In all theſe inſtances there is a /pecificatin 
the body from which the heirs are to proceed, 
of the perſon by whom they are to be begott 
and from this ſpecification, limitations of: 
and of the like ſort, are deemed ſpecial inu 
and title cannot be made to the eſtate by 1 


iſſue which cannot bring themſelves within 


particular terms of the gift, 


on Eftates Tail, 293 


ln the caſe of a gift to a man and his heirs 
nis body, begotten on the body of Emmy his 
fe, no iſſue can ſucceed under the intail, which 
e not begotten by the donee on the body 
this identical woman. 


And in the caſe of a gift to a man and his 12 H. 4, 2. 
of his body by a deceaſed wife, the donee will 
tenant in tail, if there are any iſſue of that 

rage then living. If there are no iſſue of 

it marriage at the time when the gift is made, 


 donee will be merely tenant for life, ſince it is 


poſſible, at the time of the limitation, that 
re ſhall be any heirs, to ſucceed to the 
te, under the ſpecial form in which the gift 
made, 


But if at the time of the gift there ſhall be 
| iſſue, which may inherit under the intail, and 
re is a failure of ſuch iſſue in the lifetime of 
donee, the donee will be tenant in tail after 
bility of iſſue extinct. ; 


In Page and Hayward, Nicholas Searle deviſed 3 
0s to his niece, Mary Bryant, and the heirs Salk 270. 
e of her body; upon condition, and provided 
U 3 me 


On Effates Tail, 

ſhe intermarried, and had ifſue male, by a per 
firnamed Searle; and, in default of both the 
conditions, he deviſed the fame lands for ſer 
eſtates in remainder; and it was held, that 
eſtate deviſed to Mary was a good eſtate in ſpec 
tail, that is, to her and the heirs male of her hy 
begotten by a Searle; 2dly, that the words un 
condition, &c. though words of expreſs conditi 
ſhould be taken to be words of limitation. 


In this inſtance the gift ſpecified the per 
by whom the iſſue ſhould be begotren, by p 
ſcribing merely that he ſhould be of a particu 
name, and not that he ſhould be a perſon in c 
fain, as John Searle of Aſbburton. 


Under a gift in this form, the iſſue begot 
on the body of the donee by any perſon of 
name expreſſed in the limitation, will be intitl 
whether their father was born before or after! 
gift was made, and whether he became intil 
to his ſirname by birth, by A& of Parliame 
or Letters Patent under the Great Seal; and 
the ſame caſe of Page and Hayward, it ws! 
ſolved, that the Eſtate Tail of Mary did not d 
by her marrying a perſon whoſe name va 

Gl 
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rare, becauſe ſhe might poſ7bly ſurvive her firſt 
aſband, and afterwards marry a perſon of the 
me of Searle. 


But in thoſe inſtances, in which the gift ſpe- 
ies the perſon by whom the heirs to the intail 
eto be begotten, or from whoſe body they are 
proceed, by deſcribing that perſon by name, 
J. §. of Aſbburton, no other iſſue but ſuch as 
e begotten by, or proceed from, the body of 
at particular perſon, can inherit the eſtate. It 
ill not be ſufficient that they are begotten by, 

proceed from the body of, a perſon of that 
ame. In the one caſe the perſon is deſcribed- 
name; in the other no perſon in particular is 
ſcribed. Without any reference to the perſon, 
 deſeribe him by a name by which he may be 
ſinguiſhed from others of the ſame name, the 


ſt merely requires that he ſhall be of the name 
hich is mentioned. | 


When the gift is to a man and his heirs of 
s body by a woman who 7s not bis wife, as in the 
urth inſtance, it muſt be underſtood as inva- 
Wy and univerſally true, and as a rule equally 
plying to all the other caſes under this claſs, 

U 4 that 


x Inſt, 25 b. 
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that theie perſons may lawfully intermary, 
there is any impediment to their marriage | 


"I « ly 5 4 * 


reaſon of a conſanguinity, affinity, ſentence of 
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vorce in the Spiritual Court a Vinculo main 


- 
" 
— — FI-o 


= oy 8 5 — : - 5 . - ” wy * = — 
Fr; E A un Dr LS a... TE ET — >; 
r * 5 C7 - » 
4 * 5 % 
— a. — IN 


ſtanding unreverſed, or any other ſentence whic 


Eqn? 


declares a marriage between the parties to} 
improper, the law, in all caſes, as it will not py 
ſume that there will be any /awful iſſue from ſu 
two perſons, the donee ſhall not have an Fly 
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Tail; but as the eſtate, in point of time, cam 
have continuance under the limitation, beyond i 


_ er . 
Se x 4 2 OO 
2 ren a 


oy” "ag ſeq. life of the donee, for want of perſons to take 
| in ſucceſſion, it ſhall be bounded by that peri 
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It may be proper to obſerve in this place, th 
in Anderſon's account of Chudleigb's caſe, it bn 
ported to have been argued by the Juſtices, th 
if land is given to one and his heirs of be bu 
bis ſiſter lawfully begotten, that this is an Eſtate 
Fee-ſimple; becauſe it is impoſſible that the brot 
ſhall, conſiſtently with the law for the regulail 
of marriages, have iſſue of the body of his filt 
to inherit this land, by reaſon of the limitatio 
and for this additional reaſon, when the lim 
tion is to him and the heirs of the body of 

 fiſter, theſe words of the body of bis /ijſer are a 
gelt 


On Eftates Tail, 


ther void, and theſe words his heirs make an 


ſtate in Fee. 


Upon theſe poſitions a doubt ariſes, whether 
donee, under a gift to a man and his heirs of 
body of a deceaſed wife who left no iſſue, ſhall 
ve an eſtate for life or in fee, ſince there cannot 
any heirs of that deſcription. Much may be 
don both ſides of the queſtion, and the Student 
|, therefore, do right to ſuſpend his determi- 
on, and hold the caſe as open to a doubt, till 
point ſhall be reſolved by an adjudication. 


The circumſtance of the exiſting marriage of 


ritable to the intail, are to proceed, is no 
tion to a limitation to the heirs of the body 
ne of them by the other. In all human 
ability there will not be any iſſue of the bo- 
of theſe two perſons, yet there is a poſſibility 


cient to warrant the limitation, and. intitle 
nee to be deemed tenant of an Eſtate 


When 


there may be ſuch iſſue, and that poſſibility 


297 


1 Co. 120, 
, or of either of the perſons from whoſe bo- 988 


Caſe. 


the iſſue, deſcribed in the limitation, to be Laſt. 20 b. 


x Inſt, 


_ * Repp. and 
1 Bonham, 
Yelv. 131. 


2 Bac. Abr. 
264. 


proceed from this wife can claim to be intitle 


be begotten on 7he bodies of ts women, is all 


On Eſtates Tail, 
When a gift is made to a man and his he; 
of his body by his firſt wife, thoſe ĩſſue only whi 


the eftate. Should the donee take ſeveral women 
wife, and have iſſue by them all, the iſſue 
neither of them, except of the. one which 
ſhall firſt marry, are within the extent of the g 


A gift to a man and his heirs of his ba 


good limitation in ſpecial tail. Under a gif 


theſe terms, no one can ſucceed to the eſt 
unleſs he is the iſſue of the body of the do 
proceeding from the body of one or the a 
of theſe women. Theſe iſſue ſhall ſucceed 
to males according to the priority of their bl 


with a preference to the males, of the woman 
ſhall be laſt taken to wife as againſt the dag 
by the firſt wife; and as to females the daug 
of both women ſhall ſucceed together as 0 
ceners ; and, on default of iſſue of any of ti 
their parts ſhall devolve to the ſurvivors, Ot 
who repreſent them, without any diſtind 
whether they are the iſſue by one woman 0 
other. | 


On Eftates Call. 20599 


A difference between a gift in this form and 
gilt to a man and two women and the heirs of 
ir bodies, will be taken in a ſubſequent page. 


A gift to a man and his heirs begotten Ly his 
exhibits another inftance of an Eftate Tail, 
cial as to the perſon from whom the iſſue in- 
table to the eſtate are to proceed. A limita- 


n in theſe words intitles the father to an Eſtate 
hof which his wife will be dowable as an 
critance in him. : 


The circumſtance, on account of which it 
thought proper to introduce an inſtance of 
$in this form as a ſpecial intail, and which 
ed gives it a diſtinguiſhing feature, is, that 
ſon from whoſe body the iſſue are to proceed, 
all the other children of the donee, and the 
«tive iflues of all theſe children, are excluded 
n the ſucceſſion. 


f in a caſe ſo circumſtanced, the ſon, from 
ſe body the iſſue are to proceed, was to ſur- 
his father, ſo that at the time of the death 
be father, there ſhould not be any one, who 
t take under the limitation to the heirs of 

| the 


On Eftates Tail, 


the body of the ſon (for till the death of the 
there cannot be any one, who can aſſume uy 
himſelf that title,) a queſtion might be mx 
whether the eſtate was not determined by 


failure of iſſue. There is no adjudication direc 
on the point, for which reaſon nothing can 
ſaid poſitively as to the law on a | cale with ſu 
circumſtances. 


However, the caſe in Yelverton ſeems, 
analogous reaſoning, to be an authority; 2 
according to that caſe, the eſtate created by 


gift will determine in the event of the death 
the father in the lifetime of his ſon ; 


1. Becauſe there is no one in e/z or in! 
natura, to continue the eſtate. 


2. For that an eſtate cannot ceaſe at 
time, and be in exiſtence at anothe 


The difference between a limitation tos 
and his heirs of his body generally, and a ln 
lag. Boje tion to a man and the heirs of his body /# 


Anno. 10. gollen, may be introduced in this place. 
3» 19. 


Accord 


On Eſtates Tail, 


According to Lord Coke, a gift to a man and 
s heirs of his body 10 be begotten, extends as well 
the children born before the gift is made, as to 
ofe which are born afterwards. 


And in like manner under a gift toa man and 
s heirs of his body #egozten, children born after Ibid. 
e gift, may ſucceed to the intail. 


There is a caſe in 3 Leon. 87, which ſeems | 1 
ima facie to the contrary, though in reality it is 
t ſo. In that caſe there was a gift by a feoft- 
ent to uſes, to the heirs of a man in poſſerum 
mplice then after to be begotten), and Lord Hale 
derſtood it to have been ſo determined as if the Annctuiens 
dren born before the gift were excluded by 20 b. 

aſon of the words in poſterum. From the ſtate 


the caſe in the report, nothing deciſive can be 
lected. 


WWray, indeed, ſaid that the land ſhould go 
the ſon born after the feoffment, for that the 
rd in pyterum was a forcible word to create an 
beritance, and that without that it had been a 
neral intail. 5 N 


In this caſe the queſtion aroſe on a feoffment 
uſes. The feoffor having two ſons, limited 
| | the 
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On Eſtates Tail, 


the uſe to the younger ſon, and the limitation, q 


which the doubt aroſe, was made, by way 9 
remainder, to the uſe of the heirs of the body of 
the feoffor /o be then after begotten, and the poi 
to be determined was, whether the eldeſt fon gf 
the feoffor, or a ſon born after the date of the 
feoffment, had the better title; and it was ad 
judged in favor of the aſter-born ſon.* 


A gift to a man, whether ſingle or married 
and to a woman not his wife, whether ſingleq 
married, and their heirs of their two bodies be 
tween them lawfully begotten, is another inſtanc 
of a ſpecial Eftate Tail. 


The limitation is appropriated; in the ca 
offered in this inſtance, ſo very ſtrictly to the ill 
of the two bodies, that no other iſſue, but tho 
which proceed from a marriage between tl 
donees, can poſlibly ſucceed to the eſtate unde 
the terms of the gift. ol ata 


This ſort of gift gives the freehold and 
heritance to the donees jointly, and either 
1 5 105 the 


* According to this determination the heirs were by the term of 
Lift, to take as purchaſers, and che words which named the his, F 
underſtood to deſcribe the perſons who were to be intitled, and 
judged ſufficiently pointed to the future iſſue of che feoffor, to 8x6 
the ſons already born. | 
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as well as any other jointenant, may ſever 


jointenancy; and, after ſeverance, each will 
ea ſeveral eſtate in ſpecial tail in his parti- 
ir ſhare; the man to himſelf and the heirs of 
body begotten on the woman, and the woman 
jerſelf and the heirs of her body begotten by 


man. 


lt is not neceſſary, as ſome have imagined, 
under a caſe fo circumſtanced, the iſſue muſt 
e themſelves heirs to one and the other of the 
ces. When the jointure continues to the 
of the death of the ſurvivor, in that caſe 
ably the iſſue muſt claim as heirs to the 
or. But the reverſe is the caſe, when 


jointure is ſevered or ſuſpended, and one 
he donees dies after ſeverance, or during 
ſuſpenſion. In this caſe each donee is, for 
purpoſe of giving a right of ſucceſſion, a a 
anceſtor. Though the ifſue muſt be of the 
es of both, yet it is ſufficient that they can 
ce a title from one of them, as the heirs of 
individual perſon, begotton by, or on the 
of the other donee. | 


Thus, 


> 1" 


394 


and a woman and the heirs of their bodies t, 


deceaſed parent by the ſurviving one, may, 1 


the deceaſed parent by the ſurviving one, 


and though the ſame perſon, as claiming to 


On Eſtates Tail, 
Thus, ſuppoſe a gift to be made to a 


begotten between them, and the jointure tg 
ſuſpended, or ſevered by diſcontinuance, a 
marriage to take place between the donees, 
one of them to die during the ſuſpenſion or | 
rance of the jointure. Clearly, upon a af 


circumſtanced, the iſſue of this marriage, yh 
can ſhew themſelves heirs of the body of t 


withſtanding the ſubſiſtence of the life of 
ſurviving parent, make title to the moiety of 


deceaſed parent; for ſuch iſſue are the hei 


is all that is neceſſary : Nothing more is requ 


in the caſe of a limitation in this form, f 
that the iſſue ſhall proceed from the bodies of 
the perſons named in the gift. They haze! 


after ſeverance, a joint eſtate in the inherital 


heir of the bodies of both the man and 
woman, may intitle himſelf to the entire | 


ment, yet, in truth, when there is a ſever 
he becomes entitled to the intirety by mil 
taking one undivided moiety by deſcent fro 
father, as the heir of his body by the mdl 


On Eftates Tail, 


1 the other undivided moiety by deſcent from 
nolber, as the heir of her body by his father. 


n this particular there is a difference between 
ift to a man and a woman, 20. being huſband 
wife, and the heirs of their bodies, and a gift 
à man and his wife, and their heirs of their 
lies, In the ſormer caſe, the man and the 
in have the eſtate of the inheritance in the 


{it in this manner till the jointure is ſevered : 
rſeverance the donees will be tenants in com- 
and hold the tenement y mozeties, and 
iſſue, ſucceeding to the intail, will take the 
ral moieties, as the heirs of their reſpective 
nts. This branch of the diftinction might 


It, In the latter caſe the huſband and wife 
of both their parents, and not of one of 
only, 

henever a gift is made to a man and to a 


an, who may lawfully intermarry, and their 
of their bodies to be lawfully begotten, they 


inſtance jointly, and they will continue to 


X will 
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proved by a variety of cafes relevant to the ge Beau- 


mont's Caſe, 
9 Co. 138. 


by intireties, and the iſſue muſt be, and Supra 46. 
rdingly claim as, the heirs of one and the Hob. 


394 


' ſurviving parent, make title to the moiety of t 


ment, yet, in truth, when there is a ſeven 


On Eſtates Tail. 


Thus, ſuppoſe a gift to be made to a mz 
and a woman and the heirs of their bodies to by 


begotten between them, and the jointure to hy 
ſuſpended, or ſevered by diſcontinuance, and 
marriage to take place between the donees, an 
one of them to dic during the ſuſpenſion or ſeve 
rance of the jointure. Clearly, upon a caſe 
circumſtanced, the iſſue of this marriage, whic 
can ſhew themſelves heirs of the body of t 
deceaſed parent by the ſurviving one, may, ne 
withſtanding the ſubſiſtence of the life of t 


deceaſed parent; for ſuch iſſue are the heirs 
the deceaſed parent by the ſurviving one, whi 
is all that is neceſſary : Nothing more is requin 
in the caſe of a limitation in this form, th 
that the iſſue ſhall proceed from the bodies of be 
the perſons named in the gift. They haven 
after ſeverance, a joint eſtate in the inheritand 
and though the ſame perſon, as claiming to 
heir of the bodies of both the man and 
woman, may intitle himſelf to the entire tel 


he becomes entitled to the rntirety by mail 
taking one undivided moiety by deſcent from 
father, as the heir of his body by the mot 


nd the other undivided moiety by deſcent from 
i notber, as the heir of her body by his father. 


In this particular there is a difference between 
itt to a man and a woman, not being huſband 
ad wife, and the heirs of their bodies, and a gift 
a man and his wife, and their heirs of their 
dies, In the ſormer caſe, the man and the 
oman have the eſtate of the inheritance in the 
t inſtance jointly, and they will continue to 
d it in this manner till the jointure is ſevered : 
fer ſeverance the donees will be tenants in com- 
„ and hold the tenement by moieties, and 
e iſſue, ſucceeding to the intail, will take the 


jeral moieties, as the heirs of their reſpective 

rents, This branch of the diſtinction might 

proved by a variety of cafes relevant to the gee Beau- 
int. In the latter caſe the huſband and wife oy ihr agg 


Ke by intireties, and the ifſue muſt be, and Supra 46. 
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Whenever a gift is made to a man and to a 
man, who may lawfully intermarry, and their 
8 0f their bodies to be lawfully begotten, they 
WD + wall 


J 25 
, eordingly claim as, the heirs of one and the Hob. 1 
of both their parents, and not of one of 1 
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Dy. 326, 


in general tail of their reſpective moieties. 


On Eſtates Tail, 


will be tenants in /pectal tail, though the war; 
of the limitation do not in preciſe terms dire 
thoſe heirs to be begotten between them. On th 
contrary, if a man and a woman, taking under 
gift in this form, may not /awfully intermar 
they will, as to the inheritance, be ſeverally tenan 


Probably a difference may be taken, when 
gift to ſuch perſon appropriates the heirs whi 
are to ſucceed to the intail to be begotten of t 
bodies of the donees between them, and whe 
leaves the intent to the conſtruſtion of law,: 
gift to two and their heirs of their bodies. 


In the former caſe as the gift limits 
heirs to proceed from the bodies of theſe t 
perſons, ſo that no iſſue may ſucceed to the in 
which ſhall not be begotten by, or proceed fr 
the body of the one, by or on the body of Wl 
other, it would be extending the gift againſt 
expreſs intent of the parties, to give the cog 
an Eſtate in general Tail. It ſeems as ift 
ſhould have an Eſtate merely of Freebold. 


CR — 
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In the latter caſe, as the words of limitation 

ave the intention open to the conſtruction of 

u, the Courts will not hold any words to be 

leſs, which by any interpretation may have | 
k&, and will not conclude that it was the 

ning of the parties that the donees ſhould 
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termarry, when the law would account a mar- 
re between them unlawful. 
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lt is alſo ſaid, that if a gift is made to a man 


5 1 Inſt. 25 b. 
to /wo women and the heirs of their bodies, 
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to two women and one man and the heirs of 
ir bodies, that the donees will have ſeveral 
fates of Inheritance. 


TS; £7, 


The reaſon aſſigned for the deciſion by Lord, 16g, «; b. 
Is, that the donees cannot have one iſſue of 

ir bodies, and there ſhall not, by any con- 1 
don, be a poſſibility upon a poſſubility, viz. that ö t : g 
 donees ſhall intermarry: to which Lord Hale 1 
s, that it cannot be Tail, for the uncertainty N 


on 1 Inſt, + 
ch of the women the man will firſt marry. * 1 


From theſe Poſitions it may be inferred, that 
Wnees have ſeverally eſtates in general tail. 
ether this inference i is a fair one, does not 


NT. clearly 


On Eſtates Tail, 


clearly appear. It may be underſtood that th, 
have ſeveral eſtates of inheritance, the man 
him and the heirs of his body to be begotten ( 
the body of the woman, and the women to thi 
ſelves reſpectively, and their heirs of their 
ſpective bodies to be begotten by the man; whi 
is the conſtruction moſt agreeable to the n 
obſerved in expounding deeds, and will, in 
probability, effect the intent of the parties. 
cording to this conſtruction the point of lay 
prefſed in this caſe, is, that the donees take 
inheritance ſeverally, and not jointly; and nott 
the iſſue of the donees generally, without 
ference to the perſon by whom, or on whoſe | 
they are to be begotten, ſhall ſucceed to the in 


But ſuppoſe the point of the adjudicatic 
be that the donees ſeverally take eſtates of! 
ritance in general tail; even in that caſe it 
be queſtioned whether the circumſtances ul 
which the limitation was framed, did not in 
the deciſion which the caſe received. As it i 
ſpecified that the iſſue, inheritable to the 
are to be begotten between the donees, tht 
probably, will not preſume that this was fn 


tention of the donor. A preſumption of 
| tend 


On Eſtates Tail, 


ndency can be grounded only upon a foreign in- 


gift that the donor had the marriage of the 
nees in contemplation, and; therefore, the law 
hold the gift to paſs eſtates of inheritance in 


„ raiſe a preſumption upon a preſumption, by 
poling that one of the donees is firſt to marry 


third, which may be carrying preſumptions 
far, This, it is conceived, is the ſcope of the 


confined to the mere point of the law on 
lumptions, they may be well founded, and in 


c is general and leaves the intent to the con- 
ton of law, and a gift which expreſsly ap- 
prates the heirs to be of the bodies of the 
tes and directs them to begotten between them. 


by ſuppoſing the donees to have the freehold 
ly, and each of them to have a ſeveral inhe- 


dei which he ſhall beget on the bodies of 
| X33 the 


iment. It does not appear from the words of 


eral tail, fince, by a different conſtruction, it 
ul abridge the eſtate of the donees, and, to do See 17 H. 4, 


ther of them, to ſurvive this other, and marry 


erations which are made by Lord Coke and 
rd Hale on this gift; and if their obſervations 


ale there may be a difference between a gift 


e in a third part; the huſband to him and 


17 à. 


1 
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(ute and Lord Hale, upon the ground in the 


the land ſhall deſcend. 


the two women, in ſucceſſive order, and yy 
priority of males as is before obſerved in the cf 
of a gift to a man and- his heirs by two women 
and each of the women to have a ſeveral inhs 
ritance in a third part to her and her heirs of hy 
body to be begotten by the man; and ſo vice v 
in the caſe of a gift to two women and a mana 
their heirs of their bodies between them lauſi 
to be begotten, the evident intent of the puri 
is complied with, and no rule of law by : 
means violated. Indeed, conſiſtency is given 
the law with reference to the intent; and, as 
may very well ſtand at leaſt with the genera, 
not with the particular, intention of the part 
that a gift in theſe terms ſhould receive this c 
ſtruction, it may be worth the experiment to 
the queſtion whenever a title may depend on 
The only objections to be offered againſt 
conſtruction are thoſe which are aſſigned by L 


caſe that there- is a poſſibility upon a poſſibil 
and in the other that it is not certain to Wi 


Lord Cike's objection is anſwered by the © 
which determine a gift to a man and his hel 


On Eſtates Tail, 211 


b body by two women to be a good intail; and 
rd Hale's objection is obviated by the mode in 
ich the lands comprized in a gift in the laſt- 
-ntioned form are allowed to deſcend. So that 


e different penning of the gifts may give a 
ferent conſtruction. 


Under a gift to two men and their wives and 
z Inſt, 25 b. 


cir heirs of their bodies to be begotten between 
m, each huſband and wife will have a diſtinct 
ety of the inheritance in ſpecial tail, without 


ycrols remainders. This is the language of 
d Coke, and upon the particular circumſtances 
the caſe it is good law. This caſe is widely 
ferent from thoſe which have been conſidered. 


e words of appropriation are fully ſatisfied by 
conſtruction which applies them to the 
ples diſtinctly. 


The obſervation already made on a gift to a 
and his heirs of his body by a woman, that 7 H. 4, 10 b 
uſt be underſtood that the parties may lawfully 5 
marry, equally applies to a gift to a man and 
an, who are not huſband and wife, as a ſon 
tis mother, a brother and ſiſter, and their 
of their two bodies. If the parties are 

— neithin 


On Eſtates Tail, 


within the Levitical degree, or there is any oth 
impediment to their marriage, they will ſeveral 
have a ſeveral inheritance to the. _ heirs 
* repoctave bodies. 


312 


When a gift is made to a man and a wom 
who are huſband and wife, and their heirs of thei 
bodies, though they ought not to have mari 
by reaſon of conſanguinity, and though the 
marriage may be annulled by ſuit in the Ecck 

ſiaſtical Court, yet, till. the marriage is avoide 

they will have an eſtate in ſpecial tail; and 

either of them ſhall die before a ſentence, deck 

ing the marriage void, is pronounced, the ul 

„ H. 4, 16 b. Proceeding from their marriage, may inherit und 
1 3 % #3- this gift. Were theſe donees to be divorced | 
—_— the reaſons already aſſigned, they would be mere 
tenants for life; ſince by the divorce they are ep 

rated, and their marriage is declared to ben 

and void from the beginning, for reaſons wh 

exiſted prior to their marriage, and will be 


impediment to their marriage in future. 


Somewhat more will be faid on the valid 
of marriages in a future page, and on the differt 


effects of the ſeveral ſentences of divorce, in ut 
id 


On Eſtates Tail, 313 
q diſtinction will be taken between marriages 
which are abſolutely a nullity, and marriages 
chich are not merely void, but may be avoided 7 
y ſuit; and between marriages declared void = 0 
x an impediment to the legality of the marriage ; 
tween the parties, as between themſelves, by 


eſon of conſanguinity, affinity, &c. and marriages 
clared void becauſe they were not celebrated 
th the proper ceremonies. 


And on ſuch marriages the diſtinction is this: 
hen the marriage is declared void for ſome 


fon which exiſted at the time of the marriage 
d cannot be removed, as conſanguinity, &c. 
re is an impediment to their future marriage, 
d, conſequently, there will not, in ſuppoſition of 
be any iſſue of their two bodies, nor any 
ariage between them, and, therefore, they can. 
tbe tenants in tail; but if the marriage is de- 
ed void becauſe the proper ceremonies were 


obſerved, or becauſe the parties were not mar- 
data proper time, or becauſe one of them was 
n married; as the reaſon of the ſentence may be 
mated by matter ex poſt far7o, a marriage may 
had at ſome future time, and there may be iſſue 
of 
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314 On Eſtates Tail, 


of the ſecond marriage; and for this reaſon the 
parties may be tenants in ſpecial tail. 


Lord Cote was of a different opinion as to ons 

of theſe points, for he ſays, that if a gift is mads 

to a man and woman in ſpecial tail, and they ar 

1 Inſt 22 a. divorced by reaſon of precontra?, they ſhall h 


"PE WA 
Abt cht merely tenants for life. It ſhould however l. 


as tot obſerved, that the perſon who labored under thi 


— impediment might ſurvive the perſon with who 
the former contract was made, and, after the deat 
of that perſon, have heirs by the other donee; and 
taking this to be clear, the reſolution in Page an 
Hayward's caſe proves that they may be tenant 
in tail, by reaſon of the poſlibility that there ma 
be iſſue between them, to anſwer the deſcriptic 


of the terms of the gift. 


Alſo a gift to a man and his wife and the 
heirs of their bodies, paſſes an- eſtate in ſpeci 
tail. The limitation is ſo far ſpecial, that no ill 
11 H. 6, 13. can ſucceed to the eſtate which do not proce 
from the bodies of the two donees, and are f 

the iſſue of their marriage, either in an imm 


Litt. & 16. 


diate or remote degree; and a gift to a mans 


On Eftates Tail. 315 


vie is peculiarly ſpecial, ariſing from the 


nity of their perſons by marriage, and the con- 
quent intirety of their tenancy. 


In this caſe, as the gift is made after marriage, 
e huſband and wife have not, each a moiety of 
ewhole, but they have both the zntrrety as one 


' 


divid ual . 


This diſtinction has been propoſed in the In- supra. 46. 
duction, and is to be inſiſted on more fully in 
uture publication, to treat of the qualities of 


ates in regard to the connex1on of the tenants, 


d therefore need not be commented on in this 
ice, This caſe furniſhes ſome obſervations 


ch will be introduced when the powers of 


nation, which may be exerciſed by theſe te- 
nts, is conſidered. 


Agift to two men and their wives and their 
n of their bodies, to be lawfully begotten be- 
en them, paſſes ſeveral eſtates in ſpecial tail, Supra. 
been already obſerved. The four are ſeiſed 
ly of the freehold, and each huſband and wife 
the inheritance of a moiety to themſelves and 
to 


2x6 


_ eſpecially as all the words of the gift have ion 


are held to operate in the manner which has bd 
ſtated. 


to their heirs of their bodies to be lawfully be. 
gotten between them. 


The words of appropriation are fully anſyere 
in effect by this conſtruction. It is morally in 
poſſible that a gift in this form ſhould have an 
effect as to the inheritance, if it were to be ſo cor 
ſtrued as to exclude all perſons from the ſucceſſq 
who were not the iſſue of more than two of thed 


nees. For two perſons muſt die before there cant 


any future marriage between the parties; and 
expect ſuch marriage, is to preſume that the vi 
of one of the huſbands, and the huſband of ti 
other wife, will die in the life-time of the otherty 
donees, and that theſe perſons will interm 
which is truly to expect a poſſibility upon a poli 
bility, The law, therefore, will not look ſo fa 


effect by the conſtruction they receive, when t 


Ihe ſeveral ſpecies of Eſtates Tail have 
been examined, and, from what has been p. 
poicd, it will appear that the law on eſtates 


Inacritance, fo far as it applied to conditio 


On Eſtates Tail. 


ves, after they were changed into Eſtates Tail, 
"derwent a very conſiderable alteration in con- 
uence of the ſtatute de donis. Limitations to 
hich the policy of the common law had denied 
y effect, or the effect of that intention with 
hich they were made, were now allowed, and 
tbliſhed. The uniformity of the courſe of the 
ſcent of eſtates in fee was deſtroyed, and there 


cceſſion, as there are ſpecies of Eſtates Tail. 


Extraordinary as it may ſeem, the queſtions 
ich aroſe on this ſtatute within the firſt fifty 
ars after it was paſſed into a law, were very 


: in more modern times the number has 
atly increaſed. 


fne the eſtate in the courſe of its deſcent to 
ons of that particular ſex. Whether it was 
intention of the legiſlature, to break in on 
ancient and eſtabliſhed rules of deſcent, does 
Clearly appear from the words of the ſtatute ; 
the ſtatute was conſidered as a family law, to 
preſerve 


ee introduced into the law as many rules of 


Till the reign of Edward the third, it had 
deen determined that a gift to a man and his 
's males of his body, was a good limitation to 


Wit 
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On Eſtates Tail, 


preſerve the property and maintain the grand: 

of the nobles and great men of theſe days; an 
for that reaſon, and from the inclination of man 
kind in general, to perpetuate their property 
their families, the ſtatute was liberally expound; 
as a remedial law, and extended to every caſe 


which a limited fee was given, in whatever tern 


Wright 16. 


the gift was conceived. 


The antient rules of the law, for preſerving 
regular and certain order of ſucceſſion, werent 
no longer a barrier to this diſpoſition of manki 
Under this ſtatute, every perſon might diſpe 
of his real property, being enements, in the 
ner which was moſt agreeable to his own inclin 
tion, and preſcribe whatever order of ſuccell 
his imagination could ſuggeſt to him. 


It is highly probable that the feudal law of 
nally gave riſe to limitations in tail; and this 


ſervation receives ſome weight, when the anal 
of the term donation, as uſed among feudiſts, 
the terms donor and donee as applied to Eli 
Tail is conſidered. Thus much is certain, 
among the feudiſts, the ſucceſſion was, u 
ſome gifts, wholly conducted by males ; and 


On Eſtates Tail, 319 


e words of donation did, in all caſes, preſcribe 
order and courſe of deſcent. 


By whatever mode of aſſurance an intail is 
ated, the limitation which conveys the eſtate 
called a g/; and any aſſurance which will 
rey a fee-ſimple, will, with the requiſite words 
reſtraint, convey an Eſtate Tail. 


b so the words by which an Eſtate Tail may 
WT limited, | 


0 1. In Deeds. 
2. In Wills. 


And firſt in Deeds: 


As in order to the transferring an eſtate in 

n deed at common law, it is required that 

; WY limitation muſt be made to the feoffee and 

1 | | 85 Inſt. 20 a, b. 

eis, either by expreſs words or by words of 
ediate reference, ſo alſo in the creation of an 
ee Tail the limitation muſt, either by expreſs 
or words of immediate reference, be made 


uu e donce and his heirs. 


But 


250 On Etates Tail, 


But as in the caſe of eſtates in fee there i 
exception when a conveyance is made in fy 
moign, ſo in the caſe of eſtates in tail there i; 
exception when the gift is made in frank-may;, 
The nature of this gift, and the form in which 
muſt be made, and the circumſtances under wii 
it may take place, are ſtated very fully in ( 
on Littleton; but as gifts of this ſort are no loq 
in uſe they will be paſſed over in ſilence, 


1 Inſt, 21 b. 


In treating of the words neceſſary to be 1 
to convey an eſtate in fee hy deed, it is lain do 
with ſome doubts expreſfed in a note, that 


Supra 153. 


limitation muſt be to the heirs by that word in 
plural number. As to Eſtates Tail, however, 
word heir in the ſingular number, will creat 
Supra. 54 intail. This is admitted by Lord Coke, and a( 
to the point has been already ſtated. It is] 
bable too, that in all the caſes referred to by 
Hargrave, as ariſing on deeds, the word ber 
contained in the limitation of an Efate Tall 


ö 8 : In addition to the circumſtance that the 
| 1 In 2 <& b. | . 

, muſt be extended to the heirs, the words 0 

gift muſt contain words of procrealion, to del 


On Eſtates Tail, 321 


ie body from which theſe heirs are to proceed, or 
{which they are to be begotten. : 


Regularly, and to put the caſe beyond a doubt, 
tations in tail, according to the ſeveral ſpecies 
this eſtate to which theſe forms are adapted, 
uld be in theſe words: 


To a man and his heirs males, or heirs fe- 
males of his body. 
Io a voman in like manner, altering the word 


bis into the word her, to adapt the expreſ- 


ſion to the ſex. 


To a man and to his heirs, or heirs males, or 
heirs females of his body to be begotten on 
the body of A, B, &c. £* 


Loa man and a woman, not his wife, and their 561 
heirs of their two bodies lawfully begotten RY 
between them: and in like manner when 1 


there is another woman named to be a 


donee, changing the word 7720 into the word 
three; but ſee ſupra whether a limitation in P. 
this form will be allowed, obſerving alſo, 
that when two men or two women, or any 
Y two 


4. Toa man and his wife and their heirs of t 


7 Co. 41. 
1 Inſt. 20 b. 


On Eftates Tail, 


two perſons, who may not lawfully inte 
marry, are to be the donees, the we 
« h and © between them” are to be omiu 
and that if the donees are to be tenant 
common of the immediate freehold, words 
declaration to that effect muſt be added, 


two bodies between them lawfully to 
begotten. n | 


Theſe are the proper forms of gifts; buty 
may be conceived in other terms and be g 
For the extent of the rule is only, that in ali 
and in all limitations of uſe, by deed or « 
mode of aſſurance, the heirs muſt be limit 
be procreated or begotten by or on ſome bot 
certain, either by expreſs words, or by word: 
do amount to ſo much. 

The preciſe words of the body are not i 
ſary. It is ſufficient that the words of thel 
of limitation, or ſome part of the deed 
refers to this clauſe and explains it, do d 
the gift to the heirs of the body of the dt 
of ſome certain perſon. It is not preſeriv 


On Eſtates Tail, 


e reſtriction and qualification of the gift ſhall 
made in direct words, or by expreſs terms in 
immediate clauſe of the gift to the donee. 


Keil mier, that by the frame of the whole 


the heirs of the body, and does not extend to 
heirs generally. 


This depends on the rule, that all the parts 
n deed ſhall be taken into conſtruction together, 


clauſe, and every word of every clauſe, may 
effect, if it is not inſenſible, nor repugnant 
contrariant to the former part of the deed, 


It may have effect conſiſtently with the policy 
he law. | : 


rution upon the clauſe of immediate gift of 
ſtate, or from a clauſe which introduces the 
tion of another eſtate, that the gift in 
on is not to extend the benefit of the limi- 
to any heirs which are not of the body of 


0 


d, it appears clearly that the gift is reſtrained 


iP, W. 457. 


conſtruction made upon the ſeveral parts; for 
whole inſtrument muſt be ſo conſtrued, that 


Therefore whether it is to be collected, in 


once, the generality of the words beirs will 
T3 -: be 


, 
—_— . : den 2. — - == # 5 3 : — 
— _ NY . 2 2 mw” _ . — : KEI 2 : —— : . 4 
. X - 2 * 2 = + 6 * - - 2 2 2 : - _— 2 
- 2 — — — & Vl — 2 4 * . —— — „ — — — * , ny = ww IE. 
— — — — — 7 — — * A * — — — — SE — => =. >= XX - 2 — — "2 a ESI 
* * * 5 p hw + 4 8 2. 1 EE EPS — 2 <> * — — 3 5 — . i ** — =e - = 2 3 — 
. * * +" a; 2 2 4 7 2 4 — _ 15 8 * Is - n 1 on, © 7 2 I id TIE "x 5 
Np A th E - . = * * 2 # - - FI wy * 2 — b — N FL. 
7th. > 2 » „ r 22 . £4 > — <= "TS U * 


us == = < ew S— == 4 - E 1 — E633 28 
2 — E - — — = * - 
—— — pap 4 — 2 — = 2 2 
p = — — —— - — 
= = ps C a 
EGS 
vx 


— P=S = S- . — lbdhabs — — 
5 2 py _= A : l — — - 8 3 — — _ r . = — 
. ————— PP „ ODE 
4 % * * 2 7 1 222 2 * 7 * 4 2 CIT _ = = 
” 2 LY”: JA 7 — — 3 2 i - = = * — ODS 


— 


_ — — - 
- = 
＋ 1 
— — 
2 


* 
—— 
2 3 — 


2 — — 2 — 
— > 
SE. > —_— 2 
- ————— —— 
"as 


——— 


— 2 — 


324 On Eftates Tail. 
be equally qualified and reſtrained to men 


| of the hv. of 
ih A gift to a man and his heirs, 
; 1 Inſt. 20 b. | — * 
1 7 Cot 41. 
' 1. Of himſelf (de /e ) iſſuing, or layf 
* 1 Inſt. 20 b. | | 
4 33 Aſſ. 15. begotten, 
71 2 Th W. 73. 
1 Inft. 20 b. 2. Of His fleſb (de carne), Or, 
bs. 12 H. 4. 3. | ; 
# 37 H. 6, 15. oe | 
hi 3. Which he ſhall happen to have, or be 
if without naming any perſon on yl 
2 RA theſe heirs are to be begotten, or 
1 Co. 140, | | | « (f 
Chodieigh-s whoſe body they are to proceed; 0 
Caſe. ify1 2 | 
„ ſpecifying the perſon on whoſe bod 


heirs are to be begotten, as on thel 
of his wife, the body of a parti 
woman as his fr/? wife, or Marys 
ſo however, that when the man 
woman are not married, there 1s 1 
pediment which will make it « 
unlawful for them to marry, ill 


1 Inſt. 20 b. 


Eſtate Tail. 
7 Co. ar. Fs 12 Tr 
2 Bac. Abr. And more generally, as often as a gift my 
A that the heirs ro which the limitation 15 1 


On Eſtates Tail. 


l be begotten by the donee, by directing that 
; ſhall beget them, or that they ſhall be his 
5 on the body of ſome woman, they will cir- 
nſcribe the gift to the heirs of his body, and 
e land will be intailed. 


Richard Chudleigh, 10 the u/e of himſelf and of 
heirs of the body of Elizabeth the wife of Thomas 
w io be begotten, without limiting in expreſs 
rds, that thoſe heirs ſhould be of his body, or 
t he himſelf ſhould beget them ; and the Chief 
n of the Exchequer was of opinion, that Sir 
hard Chudleigh had the fee, and not an Eſtate 
; for that it was poſſible that the iſſue be- 
ten of the body of Elizabeth Carew might be 
heirs of the ſaid Richard Chudleigh : but it was 
| by the 720 Chief Fuflices and adjudged, that 


an eſtate to him and ſuch iſſue as he ſhould 


conſequently an eſtate in ſpecial tail. 


eirs of the man of bis wife begotten, Littleton 
the gift to paſs an Eſtate Tail; and this 
, Y 3 opinion 


limitation to Sir Richard in theſe words gave 


t on the body of the ſaid Elizabeth Carew, - 


325 


In Chudleigh's caſe, a feoffment was made by: Row: 346. 
| 1 And. 309. 


o where a gift was made to a man, and tog, gated in 

| Anderſon's 
Rep. of 
Chudleigh's 


326 On Eſtates Tail, 


: Inſt. 26 b. opinion was recognized and approved of in the caſ 
of Chudleigh ; and Lord Coke, in his Comment 
on Littleton, obſerves, that it had been ſaid, th 
if a man give land to another and to bis hein 


— — U —— — — * = * * 


* TE” = S—_ 45 war ww —_— 
. * : 


ſuch. a woman, lawfully begotten, that this y 
no Eſtate Tail, for the uncertainty by whom the he 

ſhall Le begotten, for that the brother of the dns 
other couſin, may have iſſue by the woman, whith 
be heir to the donee; and Eſtates in Tail mf 
certain; and, referring to Chudleigh's caſe, he 
marks that that opinion had been over- ruled, 
the eſtate adjudged to be an Eſtate Tail, and 
begotten ſhould be neceſſarily intended beg 
by the donee, | 
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On the firſt cafe it may be obſerved that 
words of himſelf begotten, expreſs an intention 
ſomewhat more than that the perſons who ar 
intitle themſelves to the land under the limit 
ſhall be the general heirs of the done, far! 
clearly confine the gift to thoſe heirs whit 

Hall bepet. 


The determination which is an authon 
this point, is the caſe of Beresford. 


On Eſtates Tail. 
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In that caſe, a feoffment was made by Aden? Co. 41. 


resford by deed to William Fleetwood, among 
her uſes, to the uſe of Aden Beresford and the 


irs males of the ſaid Aden lawfully begotten, 


th remainders over: 


t was objected that Aden had an eſtate in fee- 


See 


pe, and not in fee-tail; for that the words gf laſt. 20 b. 


loch were wanting: ſo that the limitation was 


in effect to the uſe of Aden, and the heirs 
es of the ſaid Aden: and that the ſubſequent 
ds lawfully begotten, were implied, as every 
ought to be lawfully begotten. 


But it was reſolved that Aden took an Eſtate 


„ and that all the remainders over were law- 
veſted. 


NN 
av 
at 
1 


t was agreed by the Court, that, to the crea- 
d of an Eſtate Tail, it is requiſite, in all gifts 
limitations of uſe, that the heirs ſhall be li- 


d to be procreated or begotten on ſome body 
in, either by expreſs words, or by words 


"WF do amount to ſo much, and that the preciſe 


$ d corpore—of the body—are not neceſſary to 
ation of an Eſtate Tail, ſo long as there 
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are words which do amount to ſo much. The 
caſe in 5th H. 5, fol. 6, ſtated in a ſubſeque 


judication was by force of the prepoſition di, f 


reſolved, that there were in the gift then bek 


On Eſtates Tail, 


part of this Chapter, was cited with approbatiag 
and held to warrant this concluſion. 


And it was reſolved, that if land is given 
one and the heirs of himſelf iſſuing, an Eſta 
Tail is created; and on the caſe of 5 H. x, 6, 
was obſerved, that the principal cauſe of the a 


theſe gifts were made in Latin) and that the he 
were, in that caſe, deſigned by the words 4 


exeuntibus, 
And in the caſe of Beresford, it was furt 


the Court, expreſſions which: did amount to! 

words of the body: and that, as the ſtatute 

amis directs the intent of the donor, manifd 

expreſſed in his charter, to be obſerved for 

future, therefore, ſuch conſtruction ſhould 
made in this caſe as ſhould | 

' Stand with the rule of the law, 

2. With the intent of the donor, 

3. Give effect to all the parts of the i 

ture, ſo that they may ſtand tog 


And therefore it was ſaid, tranſlate the limi- 
on to Aden in Latin, and then the limitation 
od uſum Adeni et haredum maſculorum de ditto 
im legitime procreatorum, or et heredum maſ- 
mm legitime procreatorum de dicto Adeno, and 
xt it would be as much as if he had ſaid, 
the ſaid Aden lawfully begotten, for all was one 
effect, and this word de or ex, coupled with the 
ſequent word procreatorum, did appropriate the 
irs males to be of the body of Aden ; and that 
Adeno or ex Adeno, and de corpore Adeni, were all 
; and that this caſe was directly proved by 
ch H. 5, fol. 6; that in that caſe there were 
words de and exeuntibus; and that in this there 
e the words de and procreatorum ; which were 
one in effect, 


And as to an objection that the limitation 
pit well be conſtrued ad um dicti Adeni, &c. in 
genitive caſe, legitime procreatorum, and not de 
8 Adeno, it was anſwered and reſolved, that 
remainders being introduced by the words, 
d for default of ſuch ifſue,” it ought to be 
as Adeno, for otherwiſe 1 it ſhall be againſt the 
ning of the aver, and all the words of the 
unders hall be void, and that ſuch conſtruc- 
tion 
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Moor 424. 
1 Cro. Eliz. 
478. 


in the moſt expreſs and proper terms, was limit 


tion ſhall always be made, that all the part 
the deed may ſtand together, if they may ſtand vi 
the rule of law, and that the ſubſequent clauſe y; 
and for default of ſuch iſſue; and iſſue cannot be bo 


to uſes, a remainder, after an Eſtate Tail, gin 


words © Et pro defettu talis exitus,” ad uſum, l 


whether the limitation of uſe to Gabriel and 


On Etates Tail, 


of Aden, if the words are not ex Adeno, and there 
fore one clauſe did well explain the other, and th 
caſe was determined accordingly. 


The caſe of Abraham and Twigg, adjudged 

Elizabeth, was cited in the caſe of Beresford as 
authority that the limitation gave an 1 eſtate in f 
and not an Eſtate Tail. 


In this caſe, which aroſe upon a conveyan 


to the uſe of Gabriel Dormer, et heredum maſ 
rum ſuorum legitime procreatorum, and a remaind 
expectant on that eſtate, was introduced by | 


And, upon a demurrer, it was made a pd 


heirs males lawfully begotten, and pro dele 
talis exitus, without the words heirs males of 


bedy, made an Eſtate Tail, or an eſtate in! 
| {im 


On Eftates Tail, | 331 
ple; and all the Juſtices agreed that the eſtate 


s a fee-ſimple, and not an Eſtate Tail, for 
it of words of procreation, in the limitation 


the uſe. 


In this caſe the limitation was in Engliſh, and 
yards, turned into Latin, and the point was P. W. 73, 


per Powis. 
udged upon great deliberation. 


The difference between theſe caſes is, on a 
os, ſo very trifling, eſpecially to perſons 
ccuſtomed to weigh the nicety of words, and 
ſtrict import of ſentences, that it may not be 
ly perceived. The caſes at large, ſo far as 
are material as authorities to the points to 
h they are adduced, are, therefore, ſtated 
that a judgment may be formed upon the 
ments of the caſe of Beresford, which is the 
Ing authority on the one fide, as the caſe of 


bam and Twigg is on the other. 


n the caſe of Abraham and Twigg there were 
ords of appropriation, which preſcribed, in 
ls words, or neceſſarily required the con- 
on, that the heirs ſhould proceed from, or 


gotten on any particular body. 
The 


4 
a 
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ſtance. The limitation not only directe 


On Cllates Tail, 


The extent of the words of the gift is, 
the perſons, who are to take under the limitati 
ſhall be the heirs male of Gabriel, and be 
fully begotten. And, that for want of ſuch if 
the lands ſhall remain to others; but theſe we 
do not direct that theſe heirs ſhall be the iſſue 
any perſon in certain. So long as they aret 
heirs male of Gabriel, the remainderman, | 
intent of the parties, as expreſſed in the limi 
tion, will be fully anſwered ; for all heirs, w 
ther general or ſpecial, muſt be the iſue of 
one, It is immaterial of whom, and they n 
proceed from lawful intercourſe, or be bom u 
the wedlock of their parents. Theſe words, th 
fore, do not appropriate the gift. They do 
fix on, nor in conſtruction of law apply to, 
particular perſon, as the body from which 

iſſue, inheritable to the intail, are to proceed 


The caſe of Beresford differs in this ci 


the perſons, who were to take the eſtate in 
ceſſion under the limitation, ſhould be beint 
but it alſo required that they ſhould be thel 
iſſue of a particular perſon, by preſcribing 
they ſhould be begotten by him: mak 


— 


On Eftates Tail, 3233 
ids heirs males one branch of the ſentence, and 
words of the ſaid Aden begotten another. 


— 


The arguments of the court, before which the 
d of Beresford was decided, lead to this con- = 
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action, and fully warrant it, and clearly expreſs 
> ſenſe in which the court underftood that caſe. 
e punctuation of the caſe, however, in the 
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t conſtruction; but, as punctuation is not, 
fer the circumſtances of this caſe, to be conſi- 
ed as any part of the matter of the book, it is 
to be noticed. The arguments of the court 
beyond all doubt, che beſt guide to the con- 


tion, 


2 Dy 


The caſe of Idle and Co is the ſame with p. . = 
ubam and Twigg, and the obſervations made Salk 620. Th 

2 Ld. Ra m. 1 
he latter caſe, will, if applied to this, diſ- 5144. ak 


iſh it from the reſolution of the cafe of* g. br 


ford, 


n Ae and Cook, copyhold lands were ſurren- 
d, ad opus et uſum Zacberiæ Clif, the ſurren- 
for life, and, after his deceaſe, to the uſe 


alentine Cliff his eldeſt ſon, and Alice his 
wife, 


334 On Eftates. Tail, 


wife, pro et durante termino vitarum fuarum et. hy 


redum et aſſig natorum prediforum , 7 alentini et Ali 
et, pro dęfectu talis exitus, then over. 


The queſtion upon a ſpecial, verdit 1 
whether the eſtate limited to Valentine and Ah 
his wife, was an Eſtate Tail only, or a fee-ſiny 
and by three Juſtices againſt Gould, Who y 
into a long and elaborate argument in uppor 
his opinion, which is reported very fully in Pf 
and is well worth the attention of the ſtuden 
was held that the limitation paſſed an Eſtate 
only. This caſe was decided upon the argum 
and reaſoning made uſe of in the caſe of Abrd 
and Twigg, and Lord Ch. J. Holt obſerved 
the caſe of Abrabam and Twigg was fo ſtrong, 
it could not be anſwered. 


A gift to a man and his heirs of his fe, 
pointedly deſcriptive of. the heirs which ; 
inherit, and ſo expreſs in confining the gi 

the iſſue of the body of the donee, that, ona 
ſo confined in expreſſion, no doubt can bed 


tained of the appropriation, nor would any d 
vations have been made on the caſe, but 0 
tinguiſh it from a gift to a man and the 


On Eſtates Tail. 


30d; under which, all the heirs of a man, in 
ever line they are, whether in the aſcending, 
ending, or col lateral, and in whatever degree 
ſtand related, may take, as they are all of 


blood. 


zdly, As to the gifts reſpectively made, in 
inſtance to a man and the heirs which he 
d happen to have of his wife; in a ſecond 
man and his heirs which he ſhould happen 
ave of his firſt wife; and in a third to the uſe 
man and his heirs on the body of Elizabeth, 
the wife of another man lawfully begotten. - 


ales propoſed, as heir within the terms of 


Y 


limitation, unleſs he was the ĩſſue of the donee 


Though the woman might have been in the 
of ſucceſſion to the donee, and have had 


* 


which might have been his general heirs, or 
might have been raiſed to him by ſome one 


ift, For the gift not only required that the 


o perſon could intitle himſelf, in either of 


he woman who was named in the clauſe of 


was in the line of ſucceſſion to him, yet 
of this ſort, unleſs they are begotten by the 
| himſelf, are not within the deſcription of 


* wh | heirs | 
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the donee; and as no heirs even of the d 


of the woman who was named in the limitat 


| confined to the heirs of the body. 


Mo 


of his body, or if he ſhall have heirs of hu 


an Eftates Tail, 


heirs ſhould be the iſſue of the woman, by 
the firſt caſe that they ſhould be the heirg yh 
the donee himſelf ſhould have by her, and 64 
in the 2d and 3d inftances. And, though in 
1ſt and 2d inſtances, the limitation did not dj 
in expreſs terms, that the heirs, inheritahle 
the intail, ſhould be the heirs of the done 
the conſtruction of law, upon theſe gifts, ſupy 
theſe words. In the third inſtance it was in 
moſt poſitive terms preſcribed, that the hk 
deſigned by the limitation, ſhould be the hei 


could intitle themſelves under the qualified t 
of the gift, unleſs they were his iſſue on the! 


the gift, collectively conſidered, was expt 
It may be doubted whether a clauſe oflin 
tion to the donee and his heirs, & he ſhall ha 


fleſh, &c. will, ſubſtantively and independent 


the clauſe for reſerving the reverſion, pal 
Eſtate Tail. There is not in our books 2 
caſe in which a ſubſtantive limitation in thi 

has been adjudged an Eſtate Tail. 


1s 


Jie without heirs of his body, or without 
e male of his body; or to a man and his heirs 
ls and if he die without heirs males, or iſſue 
le of his body, or of himſelf, or in like form, 
nto others is a gift in Tail; for the ſubſequent 
& explain the ſenſe in which the word heirs 
led. 


Upon the face of the whole inſtrument it 
ars, that no one is to take under the limita- 
who is not an heir of the body of the donee. 
the remainder is to take effect upon defaulr 
eirs or iſſue of the body of the donee, it 
ot but be concluded, that no heirs, which do 
anſwer this deſcription, are within the extent 
e preceding limitation. The rule of con- 
on applicable to all deeds, is that the ſeveral 
of the inſtrument muſt be conſidered toge- 
and conſtruction made upon the whole deed 


every part may have effect. Now if the 
r limitation was to be conſtrued to extend 
© heirs generally, the eſtate limited in re- 
ler would be void. Therefore, that all the 
of the deed may have effect, rhe word heirs 
former limitation myſt be held to be ſo 
| Z qualified, 
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zdly. A gift to a man and his heirs; and if; Tr. Atk. 


5 Ed. 5, 6. 


3 Leon. 5, 
Canon's 


Caſe. 
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5 H. 5, 7. 
7 0. K. 
2 B. Abr. 


250. 
Vaugh. 273. 
1 P. W. 76. 


qualified, by the words which introduce the 
mainder, as to reſtrain the gift to the hein 
the body, and not to extend it to the heirs g 


the heirs of which there was to be a failur, 


On Eſtates Tail, 


rally; and the word for-ever, as declaratory of t 
time for which the eſtate is to be enjoyed, ort 
word aſſigns as deſcriptive of the power of al 

tion to be exerciſed by the tenant, will make 


difference. 


The following limitations are of the f 
deſcription, and are within the extent of 


aforegoing obſervations, and fully prove then 
be well founded. 


A gift was made by deed to R, and | 
wife, and their heirs, and to the other heirs d 
ſaid R, if the ſaid heirs of the ſaid Rat 
ſhould die without heirs of themſeles, and 
gift was, upon a demurer, held an intail by 
of the words F them/efves, which approp 


to beirs generally, but to particular heirs, . 
the heirs of themſelves; diſtinguiſhing ti 
theſe words from the general heirs. 


On Eſtates Tal, 


And in another caſe, tenements were given to 
ind his heirs, ro have and to hold to B and 
heirs for-ever, if B ſhould have iſſue of his body 
endered ; and, if he ſhould die without heirs 
15 body, the lands were to revert to the donor; 


35 Aﬀ. 14. 


it was held that the donee had only an Eſtate 


. 


And in another caſe a man gave land to his 
to hold to him and his heirs, if he mould 
> beirs of bis fleſh; and if he ſhould have no 
of bis fleſh, that the land ſhould revert to 
donor and his heirs. 


ſelknap argued that the deed proved the land 
given in fee- ſimple, depending upon a con- 
, that the donee ſhould have heirs, and 
s the donee had heirs, (for ſo the fact was) 


ndition was performed, and the donee had 
imple. 


o which Percey anſwered, that conſtruction 
de made upon the whole deed, and not 

parcels, and that by the whole deed, 
red that the gift was to the donee and the 
bs body ; for that the reverſion for default 
Z 2 ds of 


37 Aff. 1% 
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of heirs, was reſerved to the donee, and a |; 

of warranty to the donee and his heirs which 
ſhould have of his fleſh, being contained in 
deed of gift, he argued from this circumſtan 
that the import of the words of the gift 
explained. 


And ir was adjudged that the donee had 
Eſtate Tail; for that the deed proved that 
land was given to the donee and bis beirs if, | 
and that as the reverſion, upon default of | 
of the body of the donee, was reſerved t 
donor, the limitation was clearly a gift in ta 


Thurman And, in addition to theſe caſes, it ha 


{ and Cooper. ; - ; 
4 Popham 158. determined that if lands are given in the pr 


: god 2. of a deed to a man and his heirs, and thel 
260. dum limits the lands to the donee and the! 
of his body, the words of the habendum 

explain the words of limitation to the hel 

mean heirs of the body. There is a diff 

between this caſe and a limitation in the pit 

to the heirs of the body, habendum to th 
generally. For by theſe limitations, the| 

will have an Eſtate Tail by the grant in i 

miſes, and a fee expectant by the limitif 
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p ine will See Pow: bp 
hahbendum. The reaſon of the difference wi . 1 
m is on the Hab. li 
xpreſſed when the law on the habendum is on the fav 9 
| his Edition 48 
poſed. of Wood's " 
Convey- | 1 
ancing. 1 
The caſes which are adduced, prove all that 
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be inculcated on this head, viz. that a ſub- 
ent clauſe may explain a former one, if it 
ly refers to it, and may be conſidered as part 


he ſame ſentence. 
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ls indifferent what conſtruction the words 
receive; but a limitation, in direct terms, 


man and his heirs generally, will not be 
ed to mean heirs of his body merely becauſe 
rranty extends only to theſe heirs. It may 
e agreement of the parties to the deed, that 
arranty ſhall not be for the benefit of the 
generally, but of thoſe only which ſhall be 
lue of the feoffee. 


all the caſes, ſtated as authorities to the 
8 which are inſiſted on, the inſtrument col- 
vely taken confined the gift, in its extent, 
beirs of the body. 
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Tilburgh & 


Barbut, 
1 vez. 89. 


the gift to the heirs of the body. 


On Effates Tail. 


But it is to be obſerved, that the clauſe wii 
introduces the remainder muſt in deedi 
reference to the preceding limitation, when ij 
general, as to a man and his heirs,—by ey 
words, as for default of heirs, or heirs mals 
the body, or iſſue of the body, or iſſue of hn 
meaning the donee, and referring to him, cal 


For a limitation to a man and his heir re 
rally, will not be qualified to mean heirs oft 
body, by a clauſe which introduces a remain 
to take effect, in default of heirs generll, 
heirs male, or /uch heirs, or of iſſue of the d 
without expreſs mention that ſuch iſſue are 
of his body, unleſs, perhaps, the perſon wit 
to take in remainder is of the blood of the pa 
who is to take under the following limitation, 
in the line of ſucceſſion to him. 


In the caſe of a deviſe, and the caſe is nf 
ſtrong in the caſe of a deed, a limitation 
made to a man and his heirs, remaindcr 0 
he ſhould die without heirs, without fail 
his body, and the firſt deviſee was held t91 
an eſtate in fee. For as in a caſe ſq circum 


On Eſtates Tail, 


ere is nothing from which it can be inferred 


ftive deviſe. 


This point was determined in the caſe of 
mey-General, v. Gill. In that caſe, a man, 
his will, deviſed an annuity of ;ol. per annum 
A. and his heirs, and if A. died without heirs, 


time of the teſtator, and then the teſtator 
d; and, on a demurrer, by the executors to 
information brought againſt them to eſtabliſh 
charity, it was argued in ſupport of the de- 
rer, that the words if A died without heirs, 
not ſaying heirs of his body, but heirs gene- 
, were void; to which it was anſwered, that 
|| ought to be taken agreeable to the intent, 


ing to common parlance, and that, in com- 
parlance, a man is ſaid to die without heirs, 
have no heir, when he is dead without iſſue, 


e preſent caſe, the remainder being limited 


"> I deviſe 


++ the heirs of the perſon to whom the firſt 
nitation is made, are to be of his body, the 
ſequent limitation will not alter the preceding 


to a charity. A died withour ue in the 


that ſuch intention muſt be conſtrued ac- 


hat this conſtruction ought rather to prevail 


charity: But by King (Ld. Ch.) ſuppoſe the 


2 P. W. 369. 
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Supra. 


Supra. 


being to A and his heirs, and, if A died with 


On Eſtates Tail. 


deviſe void if given to a common perſon, ſo ſſ 
it be alſo when given to a charity. The dei 


beirs, to a charity, ſuch deviſe over is void; w 
the word heirs ſhall not be conſtrued to ſpiſ 
heirs of the body, where the deviſee over i; 1 
inheritable. This point, it is to be obſer 
was determined on a will, and the caſe is my 
ſtrong on a deed. 


And in Abraham and Tig already tated, 
feoffment was made to the uſe of Gabriel Do 
and his heirs male lawfully iſſuing ; and, for- 
fault of /uch iſſue, without deſcribing them 
be of the body of the donee, and in the bel 
ſtated caſe of Idle and Cook, a limitation on 
ſurrender of a copyhold to uſes was in almoſt! 
ſame words, and it was held that the words“ 
for default of ſuch iſſue,” as they did not ei 
of whoſe body the iſſue were to proceed, 
had any reference to words of limitation to 
of the body, they did not qualify the genen 
of the word beirs in the preceding limitation 


Bur if the remainder is introduced by 


words, * and for default of iſſue of be lach o 
done 


\ of bim or if there is any mention of the 
rs of the body in the clauſe of direct limitation, 
y words which are as a condition to that li- 
tion, and the words which introduce the 
t limitation, are and for default of /ach fue, 
ſue of him, the introductory clauſe will ex- 
n the word heirs, to import herrs of the body— 
he reaſons aſſigned in Beresford's caſe. 


Thus Richard Canon, by feoffment, gave all 
lands, tenements, &c. to the uſe of himſelf 


t heirs of him the ſaid Richard, and of the 
ns of him the ſaid Richard, after the deceaſe 


ſhould happen that he the ſaid Richard 
d die without iſſue of bis body begotten, then 
illed that all his lands ſhould remain to 
a his brother, and to the right heirs of his 


and it was the opinion of the Juſtices that 


e laid Richard in uſe, after the death of 


Ie, 


ee, or, with reference to the donee, of the 


Canon's Caſe, 


3 Leon. 5. 
his wife for their lives, and to the uſe of then. Touch. 


im the ſaid Richard and Johan his wife, and, 


begotten, and to their heirs and aſſigns for- 


dd Eſtate Tail was by that deed limited 


And 


Supra, 


10g. 


** 


e 
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Lee v. Brace, And again, a feoffment was made to thei 


3 Salk 337. 


Ha. Raym. The caſe of Lee and Brace is reported it 


101. 


1 Mod. 107. ſeyeral books cited in the margin, but differ 


Holt 668. 
Carth. 343. 
5 Mod, 266, 


an Eſtates Tail. 


of the feoffor for life, remainder to W. R. 
ſon and his heirs, and, for want of ſuch iſe 
him, then to the right heirs of the feoffor: it 
objected; that though this would have been 
Eftate Tail in a will, yet the authorities yhi 
proved it to be ſo, did likewiſe prove it wa 
be otherwiſe in a deed, as in the caſe before! 
Court: but Holt, Ch. J. would not admit! 
obſervation to be well founded, for, ſaid he, t 
is but one entire ſentence of limitation, the f 
whereof is very plain, and the rule of law bd 
that an eſtate of inheritance cannot paſs vith 
words of inheritance, but there is no rule of | 
that words of inheritance may not be qualifed 
abridged by ſubſequent words, therefore int 
caſe W. R. hath only an Eſtate Tail, though 
deed, it being in one ſentence, viz. to his (ons 
his heirs make a fee-ſimple, yet the ſubſeq 
words * and for want of iſſue of him,” mat 
Eſtate Tail, by qualifying and abridging thi 
words. 5 


ſome ſtate the caſe, as if the remainder i 


On Eftates Tail, 347 


ed to commence on default of iſſue generally: 
hers as if the remainder was limited in totidem 
this, to commence on default of iſſue of the body 
W. R. Salkelds report however is, in all pro- 
bility, the moſt correct; and in Bacon's abridg- 
it is ſaid, that the ſame point was adjudged 
on this very deed in C. B. between Coke and 
len. The point of law determined by theſe 
2s was admitted by Holt in delivering his opt- 
n on the caſe of Idle and Cook. In that caſe P. W. 78. 
zdmitted that if it had been ſaid, if Valentine 
| Alice die without iſſue of their bodies, that 
e words being expreſs and particular, would 
e made it an Eſtate Tail. 


But, generally ſpeaking, though after a limi- 
on either in a deed or a will, to a man and 
ers, there is a limitation to another, to take 
after a default of heirs generally, the intro- 
ory clauſe will not qualify the words in the 
ding limitation, to mean heirs of the body, 
if in the caſe of a deviſe by will, and proba- 
this day in a deed too, fince a great latitude 
onſtruction is taken to promote the intent of 
parties, the perſon who is named in the ſe- 
limitation, is in the line of ſucceſſion to the 
perſon 


On Eſtates Tail, 


perſon to whom the preceding limitation is may 
and may take in ſucceſſion from him, immetiny 
as his heir, the import of the word heirs, gn 
rally, will, in conſtruction upon the words, x 
the relative ſituation of the two perſons, be qu 
lified, ſo only as to extend to the heirs of f 
body of the perſon to whom the firſt limit 
is made. Under a caſe with theſe circumſlang 
it is impoſſible, that the perſon to whom theft 


limitation is made, ſhould die without heir 


by that word is meant his heirs generally, wi 
the other, or any one who can intitle himſelf 
ſucceed to the land in right of their repreſe 
tion of him, is living. For this reaſon thel 
infers, that by the word heirs the donor ca 
not mean all the perſons who may ſucceed to! 
firſt deviſee as his heirs, but only thoſe who 
iſſue of his body. This is a conſtruction upot! 
intent, from circumſtances either appearing if 

the deed, or on proof, and ut res mag!s f 

quam pereat. 


The ſeveral] caſes of Webb and Hering, Pu 
and Thacker, Tilley v. Collier, Tite and Wil 
Morgan and Us. v. ied were all adjudgl 


this diſtinction. 
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In ebb and Herring, A deviſed his PR in 7 8 2 415. 
don to his ſon and hisbeirs, after the death of, Roll . 5395 
wife, and, if his daugbters over-lived his wife, 
hut ſon and bis heirs, then his daughters ſhould 
e the land for their lives, with remainder 
r. One of the three points made upon this 
iſe was, whether the ſon had a fee-/imple, or 
7--1ail, and it was reſolved that he had an 
te Tail, by the implication of the words “ if 
daughters overlive his wife, and his ſon, and 
heirs,” by which there was an apparent im- 


ation, that the heirs intended were the beirs 
be body of the fon, and not his general berrs, for 
lo long as the daughters were alive the Foun 
d not die without collateral heirs. 


) 


In Parker and Thacker, A deviſed land to B 3 Lev. 70. 
his heirs, and, for want of heirs of bim, to Op 
as adjudged an Eſtate Tail only in B, be- 
e D was a near relation and heir to B, and 
efore B could not die without heirs, ſo long 
or any of his lineal deſcendants exiſted. 


"I 


n Tilley and Collier, a man ſeiſed in fee, had 3 Keb. 589. 
"FED, | : 2 Ley. 162. 

daughters, A B and C, and deviſed his Ciced : Lord 

to his wife, until his heir arrived at the age . 


of 


350 On Eſtates Tail. 


of twenty-one years ; and that A, his heir, ſho 

pay his debts; and that if his heir A died wik 
heir, that then his heir B ſhould pay his de 
and the court took notice of what heirs he me 
and held this to be an Eftate Tail in A. 


rer. (or Ca. In Tite and Willis, George Tyte deviſe 
Temp. Tal- : JEST ; 

bot) 1. lands, &c. to his wife Jane for life, remainder 

his ſon Henry for life, remainder to his ſon Gay 

and his heirs forever; and if he died without by 


then to his two daughters Katharine and Jane 


The queſtion was, whether George tod 
fee-ſimple, or only an Eſtate Tail? And the 
of Webb and Herring was cited to prove that! 
firſt limitation ſhould be conſtrued an intall 
not a fee, in order to let in the remainder-n 
becauſe he was or might be the heir at lad 
firſt deviſee ; and, to diſtinguiſh the caſes onl 
point, it was admitted, that were the ſecond 
mitation is to a Granger, it, is merely void, 
the firſt limitation is a fee-ſimple. 


And by the Lord Chancellor T albo!, in! 
caſe George took only an Eſtate Tail. Thed 
rence which has been taken is right, and 


el 


On Eftates Tail, 


on of it is, that in the latter caſe there is no 
nt appearing to make the words carry any 
- ſenſe than what they import at law; but 
he former it is impoſſible that the deviſee 
1d die without an heir, while the remainder- 
or his iſſue continue; and therefore the gene- 
of the word herrs ſhall be reſtrained to heirs 
he body; ſince the teſtator could not but 


that the deviſee could not die without an 


while the remainder-man or any of his iſſue 
inued. | 


339 


ind in Morgan and Wife, v. Griffiths, the comp. 234. 


deviſees were both grandſons of the teſtator, 
therefore, in all probability in the line of 
ſon to each other; and that they ſtood in 
relation may be reaſonably concluded from 
Wallace's argument on the behalf of the ſe- 
deviſee, though no notice is taken of this 
on in the ſtatement of the caſe. In this caſe 
eviſe was to one grandſon and his heirs, and 
fault of his heirs, without any reſtriction 


hey ſhould be of his body, to the other and 
irs, and it was held that the deviſe over was 
and that the firſt deviſce had only an Eſtate 


The 
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On Eſtates Tail. 


The principal ground which furniſhe, 
diſtinction is the inconſiſtency in the meaning 
the teſtator, if he did not uſe the word N 

this its qualified ſenſe. Therefore, to gize; 
to this diſtinction, the ſubſequent limitation x 
be to a perſon who, by ſome poſſibility, may 
as heir in ſucceſſion from the former deviſe, 

not be ſufficient that he is of the N 
for, ſtanding in that relation, he cannot ſux 
to the firſt deviſee immediately as his heir. 
circumſtance of his being of the half blood 
will be an impediment ; for a perſon being df 
half blood of another cannot ſucceed inmeki 
to that perſon, though he may eventually {ug 
to the eſtate of that perſon, upon its deſcenti 
a third perſon. There is no ground, nd 
conſideration of law, does there exiſt any i 
from which it may be inferred, that by the 
heirs generally, the teſtator intended to cl 
the gift to the heirs of the body. 


Thus a teſtator deviſed to his ſon and 

— heirs, and if he ſhould die without leit 
3 Tr. A. 617. mainder over to another who was of tht 
|  Bload of the firſt deviſee. Upon a . queſtion! 


ther the firſt limitation gave an eſtate in | 


Tilburgh v. 


On Eſtates Tail. 


re, This was a deviſe over to a ſtranger, 


in any event, inherit as heir 0 the deviſee, 
gh he was his brother. 


in the line of ſucceſſion to the perſon to 
m the former limitation is made. It is ſuffi- 


t that he may eventually ſuccecd to that perſon 
Is immediate heir, and as in the line of ſuc- 
on to him. 


\nd more than that, a deviſe which is void 


© 4% the heirs generally, to mean heirs of the 
if the circumſtances, under which the ſe- 
limitation is made, afford a ground for the 
uction, that by the word heirs in the former 
ation, the teſtator muſt have intended heirs 
body, and the deviſe over cannot operate 
ing, according to his intention in making it, 
other interpretation. E 


SE 


il, Lord Hordwicke ſaid it was a plain caſe, 
one of the points which the Court would not 
Fr to be argued, as having been determined 


he law conſidered him —a perſon who could 


On the contrary, it is not neceſſary that the Cro. Ja. 415. 
on named to take in remainder ſhall be the 


ect, may qualify a preceding limitation by a 


Aa Thus, 
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354 On CEftates Tail, 
Nottingham Thus, where John Jennings having three fon, 


p. W. as, deviſed lands to Daniel his ſecond ſon, and k 
: yg m. heirs forever, after the death of his mother; 20 
Salk 233 if Daniel die without beirs, then he deviſed the 
Com. 32. to the right heirs of himſelf, the deviſor, forex 
It was adjudged by the whole Court of King 
Bench, that Daniel took only an Eſtate Tail, x 
by Holt Ch. J. though the eldeſt ſon ſhall 
take by this will, but ſhall be in by deſcent, x 
ſa the deviſe over is void in point of limitatig 
yet it is ſufficient to manifeſt the intent of f 
teſtator and aid the conſtruction of an Eſtate Ii 
It appears to have been the teſtator's intent, l 
the land ſhould deſcend from himſelf, and iff 
from his ſon B; and that the reverſion ſhould; 
to his own right heirs ; and, ſince that clauſed 
covers his intent, it is not material whether i 
deviſe over be good or not. I agree, fad 
that if the deviſe over had been to a ftrangeh 
had been void, and Daniel had taken a fee-ſim 
In the preſent caſe the word heirs could inf 
nothing more than iſſue, for how could B poli 
die without heirs in the lifetime of the other 
ther; ſo that the word heirs muſt be quail 
As ſuppoſe in this caſe the land had been d: j 


to Daniel and his heirs; and, if he die 4 


On Eftates Tail. 
e, then to another; this, without all doubt, 
d have been an Eſtate Tail. The caſe of 


rity of which I ſhould have made no difficulty 
djudging it an Eſtate Tail at my chambers. 


In all the caſes already ſtated it may be ob- 
d, that though the word heirs ſtands general 
uncorrected in one ſentence, it may be cor- 


her ſentence, which introduces a remainder ; 
words of the ſecond clauſe explain the word 
generally, to mean heirs of the body only. 


ling limitation, when it is made to heirs of 
cular deſcription. Therefore if a limita- 
made to a man and the heirs male of his 
and the remainder is introduced by the 
and if he ſhall die without heirs of bis body, 
t appointing that they ſhall be males, yet 
te in tail male only ſhall paſs. This is a 
th in deeds and wills, and applies to a 
Aa 2 variety 


14 and Herring is a ſtrong caſe, upon the au- 


d, explained, and limited by the clauſe of 


355 


ut though the words of an introductory , And. 8. 


, if | Re Moor 224. 
may qualify the generality of the word knee 


yet they will not enlarge the words of the Glaſſier. 


356 On Eftates Tail, 


variety of caſes, of which the caſe propoſed is} 
_ a ſingle inſtance. 


It frequently happens, that a gift in ſpec 
tail is ſo penned, that the limitation does not y 
propriate the heirs 7o the per/on, though it requir 
them to be of his body; ſo that, upon the me 
words, it ſtands indifferent to whoſe heir f 
limitation is made. In caſes of this fort the qu 
tion is always in whom the Eſtate Tail ſhall 


See Litt. Sect. ſaid to execute. 
26, 27. 
Hale MSS.on 


the Text in | 8 . 3 
the 13Edn. The caſes which have received a deciſion 


f x Inſt. : es yay 
and x Inf, the point warrant this diſtinction. 


26 A. : 


* When the gift is made to one perſon only 
Tl that caſe, the words of limitation ſhall be ta 
F conſtructively, as limiting the inheritance i 
donee, as if a gift is made to a man and thelk 
which he ſhall beget on the body of A B. Thy 
in this caſe the words of the limitation as 0 
heirs, apply as well to the woman as to the 
yet; as the gift is made to the man, it will 
ferred from this circumſtance, that he alone 


object of the gift, and that he and thoſe vi0 
p4 


. 
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ceed from his body and the body of the woman, 
take as his heirs, and the Eſtate Tail ſhall | 
zcute in him alone. 


But when the gift is made to a man and a Lit. Sect. 28. 
man, and the heirs, which the man ſhall beget 1 Inſt. 26 a. 
the body of the woman; as the word heirs 

h not incline any more to the one donee than 

the other, and as both the perſons, of whoſe 

lies the iſſue are to proceed, are donees, and, 

refore, apparently, equally the objects of the 


or's favorable intention, the donees ſhall be 
ants in ſpecial tail; in jointenancy or by in- 
ties as they are huſband and wife, or diſtinct 
ons. | 


he principal circumſtance of the one and 

ther of theſe caſes is, that it is indifferent in 

t of conſtruction on the words, to which of 

onees the word heirs is applied; for if the gift 

the heirs to be of one of them, to be begotten. 

on the body of the other, this appropriation 

ncline the conſtruction to the perſon of whoſe 

the heirs are to proceed, and the ſubſequent 

$ ſhall be taken only to deſcribe the perſon 
A a3 1 by 


355 


be begotten. 


alone; for though the heirs are to proceed d 


which requires that the limitation ſhall 


On Cates Tail, 
by whom, or the body on which, the heirs ax 


Thus a gift to a man and his wife, and 
heirs of the huſband, which he ſhall beget q 
body of his wife, is an intail in the huſk 


body of the wife, yet they are to be the hein 
the huſband. The ſenſe of the words of the li 
tation is complete, when the gift is extend 
the hcirs of the body of the huſband ; and 
following words are to be underſtood as me 
ſpecifying the body on which theſe heirs ar 
be begotten. A limitation in this form is 
read with a pauſe between the words of li 
tion and the words of procreation, as to AÞ 
the heirs of the ſaid A B,—which he ſhall x 
on the body of C D, and conſtrued accorduy 


2dly, In Wills. 
That ſtrictneſs of the law in regard to d 


the beirs by that word, and not by a di 
ous expreſſion, except in the caſes of dini 


F 


55 
. 
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the caſe of limitations in tail, be 8 by 

ords of procreation, naming the body of which 

ey are to iſſue, or the perſon by which they are 

be begotten, is relaxed in conſtruing wills, as * 
|| in regard to Eſtates Tail as to eſtates in fee. 


Whatever words will in a deed create an Eſtate 

vill, in a will, give the ſame eſtate ; but 

rule does not hold when reverſed : for words 

ich in a deed paſs an eſtate in fee; and again, 

ſe which in à deed give only an eſtate for life, 
Il in a will, paſs an Eſtate Tail. 


Thus, a feoffment to a man and his heirs male, 11 H. 6, 13. 
veys an eſtate in fee; for in this caſe the word 8 ey 
els rejected as ſurplage. In a will the word 

n will be retained, and a deviſe in theſe words 

I paſs an Eſtate Tail; for the law, in favor to 

intention of the teſtator, will ſupply the words 

he body: So if a feoffment is made to a man 

his heirs, and if he die without Je, with- 

directing ſuch iſſue to be of the body then 

the feoffee will have an eſtate in fee. In a 


© by theſe words, the deviſee will have only 
ſlate in Tail, 


Aa4 Again 


360 


1 Inſt, 20 b. 


that name. In wills, however, a deviſe in te 


On ? Eftates Tail, 


Again, a gift by deed to a man and bis fn 
and ſo on, paſſes only an eſtate for life, for wy 
of words to extend the limitation to the hein 


terms will paſs an Eſtate Tail. 


Generally ſpeaking, any words in a will vn 
expreſs or imply an intention, that the eſtate ſly 
be continued beyond the period of the life of 
perſon to whom the lands are deviſed, and 
confined to the iſſue of his body, and that t 
iſſue ſhall take the eſtate from him, by ſucceſi 
in a courſe of deſcent; or muſt take it int 
manner, or may not take it at all, an Eſtate I. 
ſhall paſs. The caſes which are in point map! 
drawn into claſſes under the following prop 
ſitions. | 


iſt. As an Eſtate Tail ariſes by a limitali 
in a deed to a man and to his heirs of his bWl 
generally, or to ſome of them in particular 
in a will, any words which ſhew an intentidl 
give an eſtate to a man, which is to continue 
yond his death, and to confine that eſtate i 
extent to the iſſue of his body, will be conkn 
to paſs an Eſtate Tail. 


On Eſtates Tail. 


2dly. When the intent appears to intail the 
d, or the words in which the teſtator has ex- 
Med his will, cannot be of any ſignification 
fs they are conſtrued to paſs an Eſtate Tail, 
j ſhall be conſtrued to give an eſtate of this 


, lity. 


zaly. When it appears to be the intention of 
ſtator, that a1 the iſſue of a perſon to whom a 
ſe is made, are to take under his will, and 
cannot all take, unleſs an Eſtate Tail paſſes 
e anceſtor, the anceſtor ſhall have an Eſtate 
I, that his iſſue may take in ſucceſſion from 
; and a deviſe to him for life, by expreſs 
ds, will not prevent this conſtruction. 


gthly. When there is a manifeſt intention 
he part of a teſtator, in favor of the iſſue of 
niſce generally, or of ſome of them in parti- 
r and there is alſo a particular intention, ac- 
ing to which the iſſue are to take in a dif- 
It manner than they can have the land if they 
o claim in ſucceſſion from their anceſtor, 
jill ſhall be conſtrued according to the gene- 
tention, and not be confined to the par/icular 
and the deviſee ſhall have an Eſtate Tail. 

And 


362 


to a man and his feed will paſs an Eſtate 


as to confine it to the lineal deſcendants of 


_ dren at that time, the conſtruction is that 


On Eftates Tail, 


And laſtly, when the teſtator gives his 
perty to a ſtranger for an eſtate which is ng 
commence in intereſt till there ſhall be a 61 
of the general or ſome particular heirs of the h 
of the perſon who is the teſtator's heir at lay, | 
perſon who is the heir ſhall, by implication 
law, have an Eſtate Tail. 


As to the caſes of the firſt claſs. A d 


By uſing the words and his ſeed, the teſtatot | 
on the one hand, limited the eſtate to have c 
nuance beyond the life of the deviſee; and, on 
other hand, by the qualified extent of the wi 
he has bounded the continuance of the eſtate 


deviſee, and they muſt neceſſarily be the hein 
his body. 5 


A deviſe to a man and his chilarn ! 
paſs an Eſtate Tail. But that a deviſe int 
words may have this effect there muſt 10 
any child of the deviſee, living at the time" 
the deviſe is made; for if there are am 


ſl 


are to take jointly with their parent, and 
| l 


un in the lifetime of the deviſor will not make 
y alteration in the conſtruction, | 


The deviſe to the children muſt be in the 
e clauſe as the deviſe to the parent; for, if 
children are to take, by the expreſs words of 
deviſe, after the death of their parent, they 
Il all together take an eſtate in jointenancy for 
ir lives, as purchaſers by way of remainder, 


| the deviſe to the children will not enlarge Id Ca. 
6 Co. 14. 
eſtate of the parent. Moor 397. 


This is the law ſo far as the deviſe falls within 
extent of the firſt rule of conſtruction ; but if, 
the particular penning of the will, the caſe 
within the 3d and 4th rules of conſtruc- 
v the anceſtor will have an Eſtate Tail, tho 
e is a deviſe to his children in a diſtinct see Hodges & 


Middleton 


ind indeed even in Mhld's caſe, according 
he report of Moor, it was held by Popham, Mc" 958 
Ch. J. and Gawdy, againſt Clench and Fenner 
Mud and his wife took an Eſtate Tail; and 
Lord Coke lays it down, that it was reſolved 
a deviſe to a man, and, after his deceaſe, 

to 


364 On Eſtates Tail, 
to his children gives merely an eſtate for lif 

1 And. 43. the children, yet, according to Anderſon's rey 
of the caſe in Bendlowe to which Lord Ode ref 

as an authority, to warrant one of his Points 
difference, the deviſe was made by the teſt 

to William his ſon for his life, and Hier his dect 

to the men children of his body: and if thef 

William ſhould die without any "mar chili off 

body, that then the land ſhould remain to 4 

ther; and it was held that Villiam took an el 

to him and the heirs males of his b. 


A A deviſe to a man and his iſſue, is, cl 
and indiſputably an Eſtate Tail, whether ori 
the deviſee has any child at the time of the 
viſe; for the word iſſue is not confined toi 
immediate children of the donee; but, on 
one hand, it extends to the iſſue of the donet 
whatever degree they are related to him, af 
the other hand, it qualifies the gift, ſo that 
only who proceed from his body can intitle th 
ſelves, and, therefore, the deviſee hath an H 
—— {08 


Formerly the ſame points of diverlity 


rclation to circumſtances, which are taken ( 
| d 


On Eſtates Tail. 36s 


© to a man and his children, were held to 


ly to a deviſe to a man and his iſſue; but the 
of King and Melling, according to the deciſion r 


*ccived in the Exchequer Chamber, upon a 225, &c. 2 
Lev. 58. 


of error, has exploded the notion as to the n cx, 


it when the limitations to the iſſue by way of 
under, and there are none at the time. 


— 


In that caſe a man having two ſons, A and B, 

s will in writing, deviſed lands to his ſon A, Bae. Abr. sg 

is natural life, and, after his deceaſe, he gave 

ame to the ĩſſue of his body lawfully begotten 

ſecond wife, (he having a firſt then living,) 

for want of ſuch iſſue, to B and his heirs. 

er, with power to A to make a jointure on 

ſecond wife, for her life, and died. A, in 

ife- time of his firſt wife, ſuffered a recovery 

ze uſe of himſelf in fee, and died without 

The queſtion was, whether, by this deviſe, 

tenant in tail, for, then, by the recovery, 

mainder was deſtroyed; or if he was only 

t for life, for then this. recovery was a for- 

e of his eſtate; and it was adjudged in the 

of King's Bench, againſt the opinion of 

Ch. 7. that A had an eſtate for life only, but 

udgement was reverſed in the Exchequer ; 
Chamber, 


„ 
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who formed the Court of Exchequer Chant 


on Eſtates Tail, 
Chamber, where the court held that A had 
Eſtate Tail. 


So that whether the iſſue are named in 
Clauſe of deviſe to the anceſtor, as if to take yi 
him; or in a ſubſequent clauſe, as if to take| 
way of remainder; yet the limitation to the; 
ceſtor and to his iſſue, if there are no iſſue, int 
caſe of a limitation by way of remainder, at | 
time of the deviſe, ſhall be conſolidated, and 
anceſtor have an Eſtate Tail. | 


The reaſons of the reſolution of the Juſty 


when the caſe of King and 3 was decic 
are the * 


ft. Becauſe the word iſſue is nomen collect 
and is a ſtronger word than children, whicht 
in only the immediate deſcendants of the pat 
while the word 7/ue takes them all in from 
ration to generation; and ſo long as there 
any iſſue of A, the remainder is not to take} 


2dly. In Acts of Parliament iſſue is 4 
prehenſive as heirs of the body, as in Wes 


On Eſtates Tail, 367 
the 2d de dis it is ſaid quo minus ad exitum- 
jat, which takes in all iſſues in /ecula 


Mum. 


dly. He had no iſſue at the time of the 
e, for then it would, as this caſe is, have 
din them by way of remainder, but having 
aves it to the conſtruction of law upon the 
t of the word iſſue. 


bly. It is iſſue of his body begotten, which 
eye of an Eſtate Tail. 


hly. It is faid, for want of iſſue, which is a 
agreeable to an Eſtate Tail. | 


hly. Tis in the creation of an Eſtate Tail, 
vluntas donatoris has ſome influence. And 


ly. It is in caſe of a will, where the inten- 
the teſtator is to govern. 


the ſame reaſon, that an eſtate to a man 
Hue gives an Eſtate Tail, words which 


of a remainder or further intereſt for de-1R. A. 836. 
Hob. 75. 
fault Pollexf. 487. 

Cro. Ja. 448. 
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Geering v. 
Shenſton ; 2 x . 
Cowp. 410 his heirs of his body and their heirs for-ever, 


Supra 


rected, and paſs the fee, unleſs the ſecond ds 
is in the line of ſucceſſion to the former dei 


ved, the words of deviſe to the firſt devile 
be qualified to deſcribe heirs of the body. 


On Eſtates Tail, 
fault of iſſue, without any mention that they 
be of the body of the deviſee, and without; 
words of like import with reference to the yy 
uſed in a preceding clauſe of deviſe to limit 
eſtate, will controul and qualify the word jv 
mean heirs of the body, though it is not exp 
that the iſſue ſhall be of the body. 


And where a deviſe was made to a man 


remainder over, if he ſhould die without ln 
iſſue of his body, it was held that the deviſeet 
an Eſtate Tail only. 


And it may alſo be obſerved, that if a d 
is made to a man and his heirs, and another 
viſe of the ſame lands is made to take effety 
rally, upon a default of heirs of the firſt de 
the former words ſhall ſtand general and ut 


in which caſe only, as it has been already 


0 
{ 


It is to be obſerved too in this place, that if  . 
ds of limitation are ſuperadded on the deviſe 

the iſſue, the iſſue will take as purchaſers by that 

e, whether or no there are any at the time 

the deviſe; and the words of limitation will 

k the quantity of the eſtate which is deviſed. 


Thus, a deviſe was made to A for his life, Ld. Raym. 


hout impeachment of waſte, and, if he ſhould 5, k. 224. 
 iſue male, then to ſuch iſſue male and his * 
An me, 


for-ever; and, if he ſhould die without iſſue s. C. by the 


= Ru BEBE name of 
then to B and his heirs forever; the court Barnadiſton 
and Carter. 


, that the words introducing the deviſe to B p. W. 
his heirs, did not qualify the preceding limi- 

n into an Eftate Tail, but that the ſeveral 

tations gave eſtates in fee, the latter to be 

tured in the room of the former, in caſe the 


er ſhould fail of effect. 
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ut when words of limitation to the heirs are 
added to a deviſe to the iſſue, under which 
are to take in remainder as purchaſers, theſe 
may be ſo qualified by words of reſtraint 
xplanation, as to confine the words of limi- 
to the heirs of the body of the iſſue. 


Bb by Thus 
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3 Wils, 244. 


Fearne 296. lands. to A, during the term of her natural lif 


ſhould be then living, and to the heirs of ſuc 


_ without iſſue, ſo that all A's deſcendants ſhould 


ſhare alike, as tenants in common, and in e 


On Elates-Tail. 
Thus, in Doe and Reaſer,, a teftator desi 


without impeachment of waſte, and; immedi 
after her deceaſe, to ſuch iſſue of her body 


iſſue, that is to ſay, if one child, the who, 
that child and its heirs, and if two or more chil 
ren, then to them equally among them, ſharex 


A ſhould die without ifſue of her body beat 
then living; or in caſe all ſuch: ſue ſomull 


dead without iſſue, then he deviſed the ly 
over to T and J, and their heirs and-aflign 
ever: And it was held, that the limitation to 
iſſue, was only a remainder in tail, for tha 
ſubſequent words and if all uch iſſue puil 
without 1ſſue, reſtrained the preceding limit 
to the heirs of the on. or ſuch iſſue, and red 
it to an Eſtate Tail: 


j 44 FEY 
, i C71 


It is alſo to be obſerved, that though al 
tation in a will to the heirs may be quali 
mean heirs of the body by a clauſe which 
duces a remainder to commence upon deli 
iſſue of the deviſee, yet this conſtruction bl 


On Eſtates Tail. 371 


hen there is to be a general failure of ſuch 
- without any reference to the time at or the event 
which the failure is to happen, and it appears 
e the intent of the teſtator, that the deviſee 
have an Eſtate Tail: For if the clauſe which 
duces a new deviſe, limits the eſtate which 
ates, to ariſe upon a default of iſſue within 
ited time, as twenty-one years, or before a 
ular event, as the death of B, or it other- 
appears upon the conſtruction of the will, 


he word iſſue is not uſed to qualify the for- 
Imitation, the extent and generality of the 
heirs, or other ſubſtituted word of limita- 
ſhall ſtand uncontrolled, and give an intereſt 
may intitle the heirs generally. 


us, a deviſe was made to a man and his py, 354 a. 
and, if he ſhould die without iſſue, or his 

ould fail, in the life-time of his executors, 

e exccutors ſhould ſell the land, and it was 

the Court of Common Pleas, that the 

dere not intailed. 


in, a teſtator deviſed to B his ſon and his pes „. 
ever; and if he ſhould die without iſſue, Bron. 


Cro ja. 390. 
then A ſhould have theſe lands to him 


Bb2 and 


372 on Eſtates Tail, 


and his heirs forever, and it was adjudged 
B took a veſted fee-/mple, and not an Eftate 
2 
2 Leon. 68 80 again, where William Gardiner ſurn 
8 dered copyhold lands to the uſe of his will 
deviſed them in this manner: I bequeath to 
Thomas my houſe and land in M. called 
and Stone; to Stephen Thomas my hou: 
land called Stokes and Newmans ; and to | 
Thomas my houſe and land called Lakin 
Brox: Moreover, that if John, Stephen, and 
live till they be of lawful age, and have il 
their bodies lawfully begotten, then 1 gif 
faid lands and houſes to them and their hi 
manner aforeſaid, o give and ſell at their jl 
but if it fortune one of them to die without 
of his body lawfully begotten, then, I vil 
the other brothers or brother have all ti 
houſes and lands in manner aforeſaid; at 
fortune that the three die without iſſue! 
manner, then, I will, that all the ſaid hol 
lands be ſold by my executor, and thattht| 
be given to the poor. 


The queſtion was, whether Stephen 
and Roger took Eſtates Tail or in fee, j. 


On Eftates Tail, 
| it was held that they took an eſtate_in fee, 


the reſidue of the deviſe became void in 


nt. 


he court of Common Pleas, in which this 
vas decided, ſeem, in forming their judg- 


ees once came intitled under the contingent 
tion to them and their heirs, they were to 
the power of alienation of the entire eſtate ; 
hey collected this to be the intent from the 
mſtance that it was declared that they might 
the ſame at their will and pleaſure, and inferred 
thence that the ſubſequent limitations were 
to have effect, in caſe the deviſees ſhould 
ively die before they could intitle them- 
under the contingent limitation by having 
and the court was led to this conſtruction, 
circumſtance that the ultimate eſtate was 
ſold by the executors, and they could not 
ſe the power of ſale, unleſs. there ſhould be 
ult of iſſue in their life-time ; for it was 
bat if the executor of the will had appointed 


ecutor, yet the executor of the executor 
B b 3 1 could 


n they came to lawful age and had iſſue, ſo | 


. to have thought the intent to be, that if the 
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Hob. 32» 


27 H. 8, 17. 


_ paſſes an Eſtate Tail. The teſtator, by uſing 


| fined to males only; and as no conſtruction 


On Eftates Tail, 


could not ſell ; for which opinion, as warn 
it, the caſe of T9 H. 8, 9, IO, was . 


And there is no doubt, but that if the limi 
tion to the iſſue, when made by way of remaind 
is deviſed, expreſsly, for life, or for any ol 
eſtate, the expreſs limitàtion of the eftate 1 
controul the prefumption of the law upon 
intent, and a deviſe in this form 'will be ae 
mined according to the expreſs limitation 


As to the caſes of the ſecond claſs 4 


A deviſe to a man and his heirs mal, vi 
any directions that they ſhall be of his b 


word males to deſcribe the courſe of dele 
muſt be underſtood to have intended to d 
of an eſtate, which, in its deſcent, may be 


effectuate that intention, unleſs the deviſe 
be held to take an Eſtate Tail, he 000 1 
eſtate of that deſcription. 


As to the caſes of the third claſs: 


I deviſe to a man generally, without the limi- 
tion of any eſtate, or to a man for life, and, if 
ſhall die wwithout iſue, then to other perſons, 
ill paſs an Eſtate Tail. For by the words of the 


mainder-man ſhall take after the determination 
(the eſtate of the firſt deviſee, and that he ſhall 
t take till there ſhall be a failure of iſſue of that 


ence that it was the intention of the teſtator that 
e iſue are to have the benefit of the deviſe, be- 
e it ſhall go over to the perſon in remainder ; 
d to effectuate that intention, the courts will 
e an Eſtate Tail to the anceſtor. 


OY 


ll ſhould ariſe to the anceſtor, when an eſtate 
e was deviſed to him by expreſs words; but 
ever reaſon there may formerly have been 
2 doubt om this point, it ſeems now to'be clear 


me, Altorney-General v. Sutton, and Blatkburne and 
ele and other caſes ſtated under this head, that 
anceſtor ſhall have an Eſtate Tail as well in caſe 


Bb 4 caſe 


xduRory clauſe which name the iſſue, it ap- 
as to be the intention of the teſtator, that the 


ron, and the courts of law conclude from 


Formerly it was doubted whether an Eſtate 


on the authority of the caſes of Luddiugton and 


deviſe to him for life, by expreſs words, as in 
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98 On Eltates Tail, 


See alſo Ro- cafe of a deviſe to him generally, without the lim 


binſon an 


Robinſon. tation of any eſtate, when a deviſe in remainder; 
e 00 wait for effect till a . of 25 iſſue. 


5 


9 Co. 127 b. 41 gad $ al Metick a deriſd 
tuin kn to Margaret his wife, for life, x 
willed, that after her deeaſe, bis ſon Willa 
ſhould have theſe lands; and if his ſon Willi 
married, and had, by his wife, any male iſh 
lawfully begotten of his body, then, 'bis / 
have it; and if he had no male iſſue lawful 
begotten of his body, then that the other { 
of him, the teſtator, ſhould have theſe lands 
the ſame manner; and it was ' reſolved, t} 

every of the ſons had an Eſtate in Tail male, | 
cauſe the words if he have no iſſue, then, & 
were the ſame as if he dieth without ie n 1 
which words were held to be ſufficient to ( 
an Eſtate Tail i in him. 


In 8 and 4 Kine, Treby Ch. ]. ſad, 


= 4. Raym: the deviſe had been to Evers Armyn for bfe i 


E. 9, W. 3. if he died without iſſue male, then to Sir Tho 
Barnardiſton, that this had been an Eſtate 
in Evers Armyn, becauſe it could not be 
poſed, that the deviſor meant to make a bit 


On Eſtates Tail, 


| the eſtate, VIZ. that Evers Armin ſhould have 
for his life, and, when he died, it ſhould revert 
\ the heir of the deviſor till the iſſue of Evers 
bin were dead; for it could not go to the iſſue 
Evers Armin, admitting that it was not an 
Gate Tail in Evers Armin, becauſe there was 
) deviſe 10 the iſſue of Evers Armin, and Sir 
omas Barnardiſton could not have it, until 
ers Armin was dead without iſſue, and there - 
-in the interim it muſt revert to the heir of 
 deviſor, which was apparently againſt his 


ention. 


And in Attorney-General v. Sutton, John Sutton 
ſed certain lands, of which he was ſeiſed in 
to Thomas Sutton, his nephew, for life, re- 
inder to his firſt and ſecond ſons ſucceſſively in 
male, and then deviſed the ſame to truſtees for 
rities, after the death of the teſtator's nephew, 
omas Sutton, without iſſue male of bis body, and 
as determined in the Houſe of Lords, that, by 
jon of theſe words, Thomas Sutton took an 
We Tail. | 25 


1 P. W. 754 


And in Blackborn, v. Edgely, the court explo- 1 P. W. 605. 
the notion, that words of implication ſhould 
| not 
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remainder to his firſt and every ol ber fm i in t; 


that the eſtate of the perſon to whom the lan 
were deviſed for life, ſhould not be enlarged 
the ſubſequent words to limit the eſtate over 
à failure of iſſue; and it was: reſolved that? 


cited, is the ſame in circumſtances with thi 


not turn an expreſs eſtate for life into àn Eſtat 
Tail, and held, that a deviſe to A for life, and 
after his death; without ue, then to B, will piy 
an FINE "TW: 

8 Nor i is the cafe of - Banfield and Popham, wht 
dilly confidered, to the contrary of this doctri 
Im that caſe chere was a deviſe to one for li 


Male, and, for want of iſſue male of tenint | 
life, remainder over. In this-caſe it was hd 


words “ and for default of iſſue, &c.“ 0 
mean no more than if he ſhould die without 
or as it is more probable without iſſue af 
deſcription to which the limitations were! 
tended by expreſs words. 


And the caſe of Blackborne and Edzeh, at 


Bamfield and Popham. In the caſe of Bach 
and Edpely the deviſe in queſtion was to fe 
Edgely for life, remainder to truſtees during 


On Eſtates Tail, 
# to ſupport contingent remainders; remain- 
jer to his firſt and all his other ſons in tail male, 


mainder to his daughters in tail general as te- 
ants in common; and if the ſaid Hewer Edgely 


auld die <vitbout iſſue, then the premiſes were 


geriſed over, and though the Court, in anſwer to 
he objection that there was an expreſs eſtate for 
e, and that an Eſtate Tail could not for that 
aſn ariſe to Hewer Edgely by implication, 


loded the notion that words of implication. . 


hould not turn an expreſs for life into an Efate 
ail; yet it was reſolved that though there was 
limitation, upon Hewer Edgely's death, to his 
m, and, after, to his daughters, the following 
ords, if Hewer Edgely ſball die without iſſue, muſt 
intended if he ſhall die without /«ch iſſue: 
d as to what had been urged, that unleſs theſe 
vrds were to create an Eſtate Tail in Hewer 
Worley, the daughters of his ſons could not 
ke, it was anſwered, that the teſtator did not 
pear to have intended that the daughters of 
e ſons of Hewer Edgeley ſhould take, and that 
might think that on Hewer Edgeley's dying 
out iſſue male his name and family would be 
ermuned, and that he might for that reaſon 
It it over to the daughters of Hewer Edgeley 
| himſelf, 
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4 Mod, 317, 
Moor and 
Parker, 


Eſtate Tail to any one who is not a deviſee unde 


and that he had only the eſtate which he i 


On Eſtates Tail, 


himfelf, and that the ſon of Hewer Edge 
would be tenant in tail, and might, by docking 
the intail, give the premiſes to his daughter. 


But it is to bo notions: hs theſe wor 
in an introductory clauſe will not raiſe ; 


a former part of the will. 


0 


f Thus A, 7 being tenant for life under a 1 
riage ſettlement with remainder to his firſt yiſ 
and remainders to his firſt and other ſons of t 


marriage in tail male, his father, who had 


reverſion, reciting the ſettlement in his will, d 
viſed the lands to the firſt and other ſons of 
according to the ſettlement, and if A ſhould 
without iſſue then over: It was contended that 
took an Eſtate Tail by implication, but it vas 
that it was impoſſible to make this an Eſtate Ia 
A, for that nothing was given to him by the dei 


under the firſt ſettlement; that there being nl 

caſe two ſeveral conveyances, the deviſe 0 
could not be tacked to the eſtate for life why 
was limited by another conveyance, even a 


On Effates Tail. 381 
no that the word ue could be an implication of 
: eſtate to the heirs of the body of A. 


And in Robinſon and Robinſon, George Robinſon 1 
queathed all his real eſtate to Launcelot Hickes Cox's Annot. 
and during the term of his natural life and * Wh 
lnger, provided he took he name of Robinſon, 
h after his deceaſe, to ſuch ſor as he ſhould 

11. . See 7 Co. 127 
we lawfully begotten taking the name of Ro- b. Supra. 
non; and, for default of ſuch iſſue, he bequeathed 
e fame to William Robinſon and his heirs for- 


er; and he willed that William Robinſon ſhould 


any vacancy that ſhould happen in any of his 
ſentations during his life; and, in caſe any of 
children ſhould take holy orders, that bonds 
buld be taken for reſignation to them; and after- 
ads gave the perpetuity of the ſaid preſen- 
tions to the ſaid Launcelot Hickes in the ſame 


nner and to the ſame uſes as he had given 
$ eſtate, 


And on a caſe out of Chancery, for the opi- 
on of the Court of King's Bench on the effect 
the words of this will, the Judges of that 
hurt held, that upon the true conſtruction of 
the 


ne liberty to preſent any perſon whom he pleaſed ; 


rd - 0 
— 23 Wo —— þ 
a &-> 1 * * 
- uh 


— — — oo A Shi. 
— 2 2 A 


— - 
E _— Ce * 


1 
J 
4 
5 
b, 
N 
I, 
LANE 
* ' 1 4 
"ll 
; 4 
. 
| * iv 
15 
Nai 
1 
1 
OY 
n 
| i } 
WEN 
WL. 
Aung“ | 
"ay 
14 
"al 1 
$1.1 
M 
4 
7 
hat . 
1,78 
1 
N 
1 8 
1. 
* 
* ot 
1 * 
i | 
Mid 
wal 
Wi wry 
” : U 
' 
: * } 
14 * 
WT. 
$4"! 
. 7 
Lv. 
h 
RN 
ht 
' I 
„ 
1 
1.66 
" 
il 
1:8 
} C279 
1 * 
„ 4 
1 Wh 
bd! 
l 
4 
1 
u A 
105 
4 
44] 
1 
11008 
} 
* 
"vs 
* #6 . 
1 70 0 
, . 
L299 
[ wy. 
. 
o 
TY \ 
74 
. 
x ”» 4+ { 
e 
we. 
4/1480 
(4 mJ 
1M 
Wh 4 
>i! L 
"I" 
{ , 
5 7 
1 
0 
35 þ 
Ji 
4 * 
"= 
. * 
1 
7 
4 1 * 
i” yt 
9 ö 
; 34 
. f 
al 
1 f 
oy 
4 » 
"I" 
1 
| * 
1 
- 0 
Q f 
1 
1 
ki. 
"= 
Tl 
l 
1 
1 
wh 
$:1 
1 
wo 
* 
WH: 
: . 
Wes 
a, 
10 a 
1 
, ( 
"= 
."- 
' l 
p „ 
: 14 
a \ 
- x } 
N 
ä 
4 4 
_—_ 
991 N 
2 118 
FE 4 
1. 
= 7 4 
- LJ 
* * 1 
O43 
1 1 
4 
3 
3 
1 
uf 
Mo 
* 
* 
q 
1 
1 
4 
. 
12 
1 
ab} 
1 
"ſi 


= — — On, ELIA = — 
1 LO EEE + + Jp. - — >> 
as A - —_— - i [i =" B. 


=_ \ 3 
= \ = CET 5 = a py YZ 1 rr — N > 4 4 Y * ky > 1 
22 — r —— PIES 
„ 20, ARES Fo way 
| IS. 2c > ne  f = 
FCC 
a a6 * J * — 7 W b 


382 


1 Tr. A. 432. And in Wyld v. Lewis a teſtator deviſed pa 


- plication, to effectuate the general intent of th 


his life, and no longer: and this certificate y 


objection that the grandchildren would be d 
_ cluded by a different interpretation, is a * 
ſtrong argument for conſtruing this an EſtateT 


— 


On Eftates Tail, 


the ſaid will of the ſaid teſtator, George Robin 
the ſaid Launcelot Hickes muſt, by neceſſary in 


ſaid teſtator, be conſtrued to take an eſtate ; 
tail male, he and the heirs of his body taking th 
name of Robinſon, notwithſtanding the c 
eflate deviſed to the ſaid Launcelot Hickes f 


confirmed in the Court of Chancery, and the 
cree of the Court of Chancery founded thereupo 
was affirmed in the Houſe of Lords. 


ticular lands to Elizabeth his wife, and then foll 
theſe words, © if it ſhall happen that my fi 
wife Elizabeth ſhall have no fon nor daughter | 
me begotten on the body of the ſaid Elizabeti 
and for want of ſuch ſue, I deviſe, &c.“ and, | 
the ſubſequent words of deviſe, diſpoſed of 
lands to his brother: and by Lord Harawicte,ti 


and the inclination to avoid this abſurdity 
been the principal reaſon for conſtruing words! 


the ſingular number, which are properly deſcri 
| il 


On Eſtates Tail. 2833 


of particular perſons only, in a collective ſenſe, 
cluding all the deſcendants of the firſt pur- 
xr, and was a governing reaſon in ſeveral 
s which he ſtated. f 


And in a more recent caſe a deviſe was made Hodges v. 
woman during ber hife, and at her death to br 
children, upon certain conditions, and, in caſe 

onditions ſhould not be performed, to the 

of the teſtator upon the ſame conditions: 

in caſe of Failure of children of the firſt deviſee, 

ands were deviſed gver to another and his 

Iren; and the Judges of King's Bench, on a 

referred to, them for their opinion by the 

of Chancery, certified that the words of 

ill gave the firſt deviſee an Eflate Tail. 8 


[to the caſes of the 4th claſs, 


. Dymock, ſeiſed in fee of the premiſes in Blandford & 


Applin, 
ion, gave and bequeathed the ſame unto his K. B. M. 


William Dymock; to hold to him during 255 
tural life, and after his deceaſe 40 and amongst 

, and in default of iſſue to be divided, &c. 

pon a queſtion what eſtate William Dymock 

Lord Kenyon, (Ch. June faid, © Although 


« this 


Supra. 


« to be given only during his natural life; by 


ec that the deviſor did not intend that it ſ 


© to give that effect to the will which il 


W. Dymock took only an eſtate for lit 


On Eſtates Tail; 
« this will is very inaccurately drawn, I think 
« may collect the deviſor's general intention fi 
« the words of it. The great queſtion in 
« caſe is, what eſtate W. Dymock took undert 
&« will? In the firſt clauſe the eſtate is expreſ 


te the next limitation, it is to go to his iſu, 
e in default of iſſue only was to go over; 
« clear therefore, from the whole of the 1 


* go over to thoſe in remainder, until aft 
general failure of iſſue in W. Dymock. N 
« think we are warranted by many determinat 
e and particularly by that of Robinſon v. Nl 


« anſwer the deviſor's general intention, thoug 


“ ſo doing we may defeat ſome particular in 
« Here the general intent was, that W. Dy 
« and his iſſue ſhould take firſt; then ubat 
« ſtruction will beſt effectuate that intentio 
* has been argued by the Plaintiff's Counſel, 


« his children an Eſtate Tail: but it woll 
difficult to put two different interpretatid 
« the word iſſue; and, even if that could be. 
« jt would not further the intention of the d 


in this caſe: for there are no croſs remainders to | 
the children, and they can never be implied ; | 
© that, according to the conſtruction contended 


for, if one of the children died, his ſhare would 
go over to thoſe in remainder, in prejudice of 


thoſe children who ſurvived, which was certainly 
ot intended by the deviſor. Therefore we 
ſhall beſt anſwer his general intent, by ſaying 
hat W. Dymock took an Eftate Tail; and, in 
0 determining, we ſhall not go farther than 
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as been done in other caſes; eſpecially in 
dahin v. Robinſon where the eſtate was ex- Supra. 
reſsly given to L. Robinſon for life and no longer, 
d after his deceaſe to ſuch ſon as he ſhould 
ave, taking the name of Robinſon, and, for de- 
lt of ſuch iſſue, then over: there, notwith- 
ding the deviſor ſaid in expreſs terms that 
Hicks ſhould only take for life, and no longer, 


— 


A I _ 


| * 

1 — 
f 
2 
FF 
1 
1 
"oh 
Ww.. i 
5 
It 1 A 
wo 

* 1 5 
PF. 


dis Court was of opinion, that in order to 
ſectuate the manifeſt general intention of the 
"or, he muſt, by neceſſary implication, take 
tate Tail. It is not neceſſary to go through 
the caſes on this ſubject, which are for the 
It part collected in Robinſon v. Robinſon; in 
lition to which is Duber v. Trollop, 8 Vin. 
r. 233; but the reſult from them all is, that 
C c « the 


On Eſtates Tail, 
« the Court is to put ſuch a conſtruction on the 
« whole of the will as will beſt effectuate the ge. 
« neral intention of the deviſor, contrary to 
rc of the limitations, if a different conſtrudic 
* will defeat the general intent. Then, according 
« to that principle, I think that in this caſe W 
« Dymock took an Eſtate Tail; and conſequent 
te that the remainders were barred by the recover, 


And Buller, J. ſaid, I am not inclined! 
ce differ from my Lord in the conſtruction whis 
te he has put upon this will, though I think by 
« doing we ſhall go further than has ever bet 
te done in any of the former caſes; becauſe, 
« order thus to conſtrue the will, we muſt rej 
te the words *and amongſt.” But if we were 
« give effect to thoſe words, it would defeat 
* -eneral intent of the will, which will be bet 
effected by giving an Eſtate Tail to W. Dyna 
* For the deviſor certainly intended to prefer 
* the iſſue of W. Dymock before the more dil 
e branches of the family, which would nt 
the caſe, as there are no croſs remainders, u 

«W. Dymock took an Eſtate Tail. The" 
* e iſſueꝰ may mean children or heirs of the body 
* jt is too much to ſay that it means child 


l 


On Eſtates Tail, 387 


his will, for then grandchildren would be ex- 
ded, and the next clauſe in default of iſſue 
auld not have any effect at all. It therefore 
uſt mean; heirs of the body.“ Therefore 
think that, as by rejecting the words and 
mongſt' the general intent of the deviſor will 
beſt effectuated, we are warranted in reject- 


g them.” 


And Groſe, J. ſaid, Upon the mere words 
ſhould think that W. Dymock took only an 
hte for life; and yet if we were to put that 
nſtruction on the will, it would defeat the 
eral intention of the deviſor, which can 


N 


be carried into effect by conſidering © ifſue* 

a word of limitation. There is no caſe in 

ch © iſſue” has been determined to be a word 

purchaſe, unleſs coupled with other words 
reſing ſuch an intent; but here the con- 5 
intent appears. Mr. J. Rainsford, in Finch, eam & 
, arguing upon the diſtinction between iſſue her. 
children, ſaid, the word ſue is,” ex vi 
iu, nomen colleFivum, and takes in all iſſues 
te utmoſt extent of the family, as far as the 
ds heirs' of the body would do;” and Mr. 
Ge concluded with obſerving, that © as 
CY « the 


— 


„% On Eſtates Tail, 


ec the deviſor's intent in this caſe will he h. 
« effectuated by determining that W. Dymo 
took an Eſtate Tail, this is the beſt and my 
e legal conſtruction of this will.” 


As to the caſes of the laſt claſs 


To will that the deviſee ſhall have the 
after failure of heirs of the body of the p 
who is the heir at law of the teſtator, is, in 
to will that the heir at law ſhall not have theft 
any longer than whilſt there ſhall be heirs d 
body; and to promote the intent of the tel 
and that the ſtranger may take the beneſt 
tended for him, the law will preſume that i 
the intention of the teſtator to intail his land 
give the ſame, ſubject to and expectant d 
Eſtate Tail in his heir at law, to the perlon 
is named to take after failure of the iſſued 
perſon who is the heir at law. 


Hob. 32, he caſe of Counden and Clerk is gene 
ferred to as determined on this point; bu 

it is conſidered that John the heir at law ws 

viſee by expreſs words, it will be admitted it 

caſe falls more properly under the third club 


On Eſtates Tail, 


But, according to Gilbert in his Treatiſe on 


directly in point. In that caſe a deviſe was, 
it if William the eldeſt ſon, and conſequently 
, heir at law of the teſtator, ſhould happen 
die without iſſue, then, and not otherwiſe, 


his ſon Richard and his heirs; and it was held 
t William had an Eſtate Tail by implication. 


To lay a foundation for this conſtruction, 
perſon of whoſe iſſue, generally, or of ſome 
cular deſcription, there is to be a failure 


ke effect, muſt be the heir at law, apparent 
relumptive, of the teſtator, at the time when 
compiling his will; and the deviſe over 
with reference to the perſon who is to intitle 
elf under the ſame, be made to take effect, 
there ſhall be a failure of heirs of the body, 
ally, or of ſome particular deſcription, of 
rlon who is the teſtator's heir at law. For 
perſon, of whoſe iſſue there is to be a failure, 
the heir at law of the teſtator, or the deviſe 
take elfect on ſome other event than the 
of iſſue of the body of the heir at law, as 
Ce 7 a failure 


359 


P. $3. 


er William's death, the teſtator deviſed over 


re the deviſe, to commence on that event, is 


yiſes, there is a caſe in Compns's Reports, which p. 373. 
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| 99 On Eſtates Tail, 
| a failure of his iſſue within a limited ting, 
Vaush. 289. FEftate Tail will ariſe by implication, becauſe in 

one caſe no one can take by mere implicati 

without any deviſe to him, unleſs he is the 

at law of the teſtator; and in the other « 

though there is to be a failure of the iſſie 

the heir at law, yet as it is limited that f 
| failure muſt take place within a prefixed ti 
9 70 there is nothing from which it is to be infen 
5 35 that it is the intention of the teſtator that 
time of continuance of his property with hi! 
ſhall be bounded by the period during yh 
there ſhall be heirs of his body, and that the 
ſhall in its deſcent be confined to theſe he 
which circumſtances of intention muſt conc 
raiſe an Eſtate Tail by implication. 


In Gardner v. Sheldon William Roſe deci 


Vaugh. 259. 
it to be his will and meaning that if hi 
George (who was his heir at law), and Mi 
Catharine his daughters, ſhould die without 
of their bodies lawfully begotten, then il 
free lands, which he was then ſeiſed ol, 


come and be to his nephew, William Rok 


his heirs for-ever, 
Fi 


| MVSEVM 
BRITANNICVM 
hea 


On Eſtates Tatl. 


Upon a ſpecial verdict, the firſt queſtion for 
e opinion of the court was, whether by this will 
y eſtate was deviſed to the ſon and Heir of the 
ſtator, or to his ſiſters ? And as to this queſtion, 
was held to be clear that no eſtate was deviſed 
the ſon or daughters, or any of them by expreſs 
d explicit deviſe, but if any were, it was deviſed 
implication only, and collection of the teſtator's 


tent; and as to that point, which was made 
e ſubject of a ſecond queſtion, it was held that 


, 


ewords © my will, &c.” were ſo far from im- 
ing a deviſe of the land to the ſon and daugh- 
s for their lives, with reſpective inheritances 
tail, by any neceſſary implication, that both 
pmmatically and to common intendment, they im- 
t only a deſignation and appointment of Ihe 
, when the land ſhall come to the nephew, 
mely, when George, Mary, and Katharine 


pen to die i ſuelgſs, and not before. 


The ſeveral circumſtances which, in all the 
8 which are ranked under theſe ſeveral claſſes, 
ſerned the deciſion, paſs Eſtates Tail by im- 
ation only, and therefore the obſervations 
ch are made, and the caution which 1s given, 
ne cloſe of the former chapter, are equally 
| Ces; pertinent 


391 


30. On Eſtates Tail, 


pertinent on the preſent occaſion; and the prac 
tice which is there recommended, cannot het, 
ſtrictly obſerved. 


The obſervations which were made by Yau 
Ch. J. of the Court of Common Pleas, in t 
caſe of Gardner v. Sheldon, on eſtates by impla 
tion, may, with propriety, be introduced in i 
place, as equally relating to all Eſtates Tal 
deviſe, which fall under the ſeveral claſſes, 


Vaugh. 263. He faid, © In a will, eſtates are often g 
Ws « by implication. But I ſhall take this differ 
Wa. « concerning eſtates that paſs by implicati 
ö « though it be by will.” 


« An eſtate given by implication of a vil 
it be to the diſinheriting of the heir at lay 
not good, if ſuch implication be only con 
and poſſible, but not a neceſſary implicatim.” 


* 


5 


A 


c 


A 


o 


„I mean by a peſible implication, vi 
« may be intended that the teſtator did put 
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0 and had an intention, to deviſe his landi 
ne: but it may alſo be as reaſonably intended. 
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On Eftates Tail, 493 
he had no ſuch purpoſe or intention to deviſe - 


it to A. ö 


« But I call that a deviſe by neceſſary implica- 
tion to A, when A muſt have the thing de- 


viſed, or none elſe can have 1t.” 


« And, therefore, if the implication be only 


puſible, and not neceſſary, the teſtator's intent 
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ought not to be conſtrued to diſinherit the heir 
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in thwarting the diſpoſition which the law 
makes of the land, leaving it to deſcend, where 
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he intention of the teſtator is not apparently, 
ind not ambiguouſly to the contrary.“ 


He cited ſeveral caſes, and from them he 
cluded & that only pyible implication by a will, 
hall not give the land from the right heir; but 
neceſſary implication which excludes the 
ght heir ſhall give it; that the difference 
aken was not ſound, that one ſhall not take 
y implication of a will, any land, where the 
me perſon hath other land, or goods ex- 
relsly deviſed by the ſame vill; for that if 
W- implication be neceſſary, the having of land 
any other thing by expreſs deviſe, will not 
« hinder 
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Wright on 
Ten. 190, 


on the words in which the teſtator expreſſes 


penning of the will. When all the iſſue « 


On Effates Tail. 


&« hinder another taking alſo by implication, q 
te whether any thing be given expreſsly by yi 
« or not, a poſſible implication only ſhall not d 
cc jnherit the heir, where it may as well be i 
c tended that nothing was deviſed by impli 
&« tion, as that it was.” 


4 


It is to be obſerved too, before the pre 
Chapter is concluded, that it will wholly dem 


will, whether the eſtate he deviſes, will be deen 
a general or ſpecial intail ; and in what reſpe 
ſhall be general or ſpecial, will alſo depend o 


deviſee, of whatever deſcription they are, at 
be entitled, the eſtate will be a general intail 
when particular heirs only, as males or fem 


or heirs generally, or of a particular delcnpl 
to be begotten by or on the body of a par 
perſon, are to be entitled by the terms of the 
by whatever words the heirs of this defer 
are aſcertained, the eſtate will be ſpecial. 


In addition to all that has been faid, i 
ſervations of Mr. Juſtice right on the ce 
operation of the ſtatute de donis on condi 


On Eftates Tail, 
e may be ſubjoined; he ſays this ſtatute did 
t create any new fee, aut re aut nomine, but it 
ly ſevered and diſtingutſhed the limilation from 
© o1dition, and reſtored the effect of each, that 


o ſay, the effect of the limitation to the iſſue; 
4 the reverſion, as the proper effect of the 


ndition, to the donor, according to the plain 
port and manifeſt intent of the gift: and yet, 
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by means of this ſtatute, the limitation was 
ſed above the condition, the fee might thence- 
h be denominated from the limitation, which, 
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now eſtabliſhed, was become the ſubſtance, 
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t was, in truth, before, the immediate end of 
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An Eſtate Tail, when it is become 7mpoſſible 
t there ſhall be any iſſue to inherit under the 


IE” 4 


— 
1 


, will be changed into what the law calls an 
ate Tail after poſſibility of iſſue extinck, which C. ;. 
be the ſubject of a diſtinct Chapter. 


— 1 - 
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Eſtates of freehold not being of inheritance, 
directly and expreſsly for the period of a life, 
Ir an intereſt which may endure to the end of 
time, and may not continue beyond it, and a/l 


thin the denomination of eſtates for life. 
Eſtates 
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= 6 On Eftates Tail 


Eſtates for life are either, 


Wright 230 1ſt, Conventional ; as arifing by the mere ad; 


2 Bl. Com. | . 
8 agreement of the contracting Parties, 


2dly. Legal; as ariſing by the mere a& x 
operation of the law. 


All eſtates which ariſe by conveyance or 


tation are of the former deſcription:—and 


latter deſcription takes in the eſtates of tenan 


tail after poſſibility of iſſue extinct, tenant byt 


curteſy, and tenant in dower; and according 


this diſtinction, they are generally conſid: 
under diſtinct heads, as Eſtates for Life, Eu 
Tail after Poſſibility of Iſſue extinct, Eſtates h 
Curieſy, and Eftates in Dower; and will bet 
ſubject of the four next Chapters. 


The Eſtates of Tenant in Tail after Poi 
of Iſſue extinct, Tenant by the Curtely, 
Tenant in Dower, are, as to their duration 


extent, merely for the lives of the relpod 
tenants, and, therefore, the obſervations 
are made on the quantity of eſtates for lik 


Fe 
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the duration and extent of eſtates of this ſort, 
e cqually appoſite to the intereſts of theſe 


nants. 


It is aid of tenants by ſtatute merchant, 1 Inſt. 43 b. 
tute ſtaple and elegit, that they hold their 
ates ut liberum tenementum until their debt is 
id; however, they have no #eeho/d but merely 
hattel intereſt, which ſhall go to the executors, 
| the executors alſo, if they be ouſted, ſhall have 
aſſiſe. On this point Lord Cote very properly 
erves that the word z7 is ſimilitudinary, becauſe 
ſhall by the ſtatutes have an aſſiſe, as tenants 
the freehold ſhall have, and to that reſpect 
Ir intereſt hath a ſimilitude of a freehold, 
mullum ſamile idem eff. The ſeveral conclu- 
s drawn in the Chapter “ on Freeholds” on 
import and fignification of the word “ Free- 
d, receive an additional ſupport from theſe 
vations. 


} The words © their intereft,” are not in the text of the 


2 of Co. Litt, but they ſeem wanting to complete 
nie, | | 


CHAPTER 


Litt. § 56. 


ingly, though from the circumſtances under whi 
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CHAPTER Tux FOURTH 
On Eſtates for Life, 


N Intereſt which may endure for the per 
© A of a life, and may not continue beyond | 
is an ſtate for Life. It is denominated acct 


it is limited, it may require ſome other term 
expreſs the peculiar quality of the eſtate. 


The Eſtate which is the ſubject of 
Chapter is of freehold, in quality. A leaſe} 
years determinable on the deceaſe of a man, 
within the definition given of an Eſtate for L 
and cannot poſſibly be excluded out of it, witi 
words of exception. But an intereſt of this 
ſcription is a mere chatiel in quality, and pro 
diſtinguiſhed by the name of an Eſlale for ! 
determinable on a Lie. Whatever, then, is fl 
this Chapter relating to Eſtates for Life, il 
ſaid in application to thoſe eſtates of that deſc 
tion, which give a freebold intereſt. 


Thi 


On Eſtates for Life, 


ough an eſtate is ſo limited that it may 
ure on the heirs, after the deceaſe of the 
tz or though it may determine, in point of 
ation, in the life-time of any particular per- 


and may not continue beyond the death of 


berſon on whoſe life it is held; yet, if, in the 
er caſe, it may not continue beyond the pe- 


of the life of a particular perſon, or the life 
eof ſeveral perſons ; and, in the latter caſe, it 
have continuance to the time of the death 
particular perſon or one of ſeveral perſons, 
an Eſtate for Life, On the one hand, it is 
eceſſary, that the eſtate ſhall be bounded by 
Die of the tenant, nor on the other that it 
weeſſarily have continuance to the time of 
ath of the perſon for whoſe lite it is held. 
!cient, in the former caſe, that the eſtate is 
led by the life of ſome particular perſon, or 
ſe of one of ſeveral perſons, and, in the 
aſe, that the eſtate may have continuance 
death of ſome perſon. 


eſtate to A and his heirs for the life of B, 
ſate for the life of that perſon. Though it 
ted to he beirs of the tenant, and, on his 
may devolye on them, if he ſhall die in 

the 


399 


Supra 139» 


Supra 139. 


Supra, 


but it is not certain that it will ariſe, Aj 


Thus a limitation to A and bis heirs till the 


On Eftates for Life, 


the lifetime of B; yet, as the continuance of! 
eſtate, into whoſe- ever hands it ſhall come, vil 
circumſcribed by the life of B, it is merch 
eſtate for his life. There is a difference, 
ever, between a limitation to a man and h 
for the life of A, and a limitation to a man oy 
heirs, till an event, which, if it ever ariſe, 
happen in be life-time of ſome particular per 


tation of the latter deſcription will paſs a d 
minable fee, which may become ſimple in es 


riage of B, or till the return of C from Re 
paſſes a determinable fee, which may ben 
ſimple, in the one caſe, by the death of B be 
his marriage; and, in the other caſe, by thed 
of C before his return. Ir is certain, in tht 
and the other of theſe caſes, that the event 
which the eſtate is limited to determine, 
ariſe within the period of a life, if it ever hay 
yet, as it is uncertain whether it ever wil 
and the limitation is not bounded by 7be fil 
a life, but by an event which will not my 
happen within that period or at any futur! 
it is an eſtate in He. It is otherwiſe as to 


tation to a man and his heirs for the life 


On Eſtates for Like. 401 
hate ver event may take place, the life of 
; the boundary of the eſtate, and marks the 
nod of its duration; and the event of the death 
B, whenever it ſhall happen, will determine 
eſtate. 
Again, a grant to a woman dum ſola fuerit, e 2 a, 
le ſhe ſhall continue unmarried, — r, or durante * Inſt. 42 a. 
ate, whilſt ſhe ſhall be a widow—or quam diu > * Hs 
we geſſerit, while ſhe ſhall demean herſelf well, 
rtoa man and woman during their coveriure— Eitt. § 380. 


a man ſo long as he ſhall dwell in a particular = Inſt. 42 a, 
ſe—or ſo long as he Hall pay 19L. a year, — Ibid. 

be ſhall have received 1007. by 10L. a year,— id. 

ul he ſhall be promoted to a benefice, —or rain 
ſhall return from Rome, —or be married, — 
uring the time that B and C ſhall be of the 
Temple, or during the time that B and C 
be dwelling at Norfolk, —or ſhall be Juſtices 


e Peace, —or any other uncertain term, — 


Fearne 8. 


5 Co. 9 b. 


1 Inſt. 42 a. 


Bract. 1. 4, 


nt Bracton calls Tempus indeterminatum,F paſſes */r 207. 


late for Life. 
Dd A woman, 


For other inſtances of Eftates for Life by Limitations for 
te Periods, ſee 1 Inſt. 244 b,—Litt. $ 382,—1 Inſt, 235 b, 


s MSS. Annotations on 1 Inſt. 42 a. 


Nta bene, Tenants by Statute ſtaple, Statute merchant, 
Eligit, and Executors to whom Lands are deviſed til] 
e paid, have incertain Intereſts; but their Eſtates are of 
quality. 1 Inſt. 42 a, 2 Bac. Abr. 272. 


b = we are — = o 
eo ES — K — * Pa, 
— * N 2 2-CE IIS: 
2 * * — =! - = * AS 5 . * %_ 
& IT 7 b 
Pe as - 2 
= — — N a. 


Wz= 


46 *>- _— o -y aA. 


1 * 
— — 


r 
n 
I . — * 7 


I 


On Eſtates for Life, 


the lifetime of B; yet, as the continuance of. 
eſtate, into whoſe-ever hands it ſhall come, vil 


circumſcribed by the life of B, it is merch 


eſtate for his life. There 1s a difference, y 
ever, between a limitation to a man and bi: 
for the life of d, and a limitation to a man ay 
heirs, till an event, which, if it ever ariſe 
happen in ibe life-time of ſome particular per 


but it is not certain that it will ariſe, Ah 


tation of the latter deſcription will paſs a 4 
mimable fee, which may become ſimple in 
Thus a limitation to A. and his heirs till the 
riage of B, or till the return of C from Re 
paſſes a determinable fee, which may bed 
ſimple, in the one caſe, by the death of BH 
his marriage; and, in the other caſe, by thed 
of C before his return. It is certain, in the 
and the other of theſe caſes, that the event 
which the eſtate is limited to determins 
ariſe within the period of a life, if it ever hap 
yet, as it is uncertain whether it ever vil 
and the limitation is not bounded by tbe pi 
a life, but by an event which will not "4 
happen within that period or at any future! 
it is an eſtate in fe. It is otherwiſe as to 
tation to a man and his heirs for the lik 
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whatever event may take place, the life of 
the boundary of the eſtate, and marks the 
nod of its duration; and the event of the death 
B, whenever it ſhall happen, will determine 


eſtate. 

Again, a grant to a woman dum ſola fuerit, g ogg 5 
le ſhe ſhall continue unmarried, — r, or durante * Inſt. 42 a. 
tate, whilſt ſhe ſhall be a widow—or quam diu fon 55 
fue geſſerit, while ſhe ſhall demean herſelf well, 
to a man and woman during their coverture— Litt. $ 380, 
a man ſo long as he Hall dwell in particular 2 Inft. 42 a, 
ſe.—or ſo long as he /hall pay 19L. a year,— fbid. 
l be ſhall have received 100. by o. a year, — bid. 
til be ſhall be promoted to a benefice, —or 1 
ſhall return from Rome, —or be married, — 
ring the time that B and C ſhall be of the 
. Temple, or during the time that B and C 
be dwelling at Norfolk, —or ſhall be Juſtices 


e Peace, or any other uncertain term,*— 


Fearne $. 


5 Co. 9 b. 


1 Inſt. 42 4. 


Bract. l. 4 


n Grafton calls Tempus indelerminatum, f paſſes fe 975 


ſtate for Life. 
Dad A woman, 


For other inſtances of Eftates for Life by Limitations for 
te Periods, ſee 1 Inſt. 234 b,—Litt. $ 382,— 1 Inſt, 235 b, 


s Mos. Annotations on 1 Inſt. 42 a. 


Nota bene, Tenants by Statute ſtaple, Statute merchant, 
Lligit, and Executors to whom Lands are deviſed till 
e paid, have incertain Intereſts; but their Eſtates are of 
quality. 1 Inſt. 42 a, 2 Bac. Abr. 272. 


On Eftates for Life. 


A woman, who is ſingle, may continue 


married during ber life: a woman, who is 2 wid 


may through ber life remain in that ſtate : a yo 


who is in the habit of demezning herſelf y 
propriety, may through the whole courſe of 
life obſerve the ſame line of conduct. On 


_ contrary, a woman who leads a vicious liſe, n 


Litt. & 380. 


1 Inſt. 234 b. 


immediately after the limitation, reform 
manners, begin to demean herſelf well, ande 
tinue to do ſo till her death: the coverture bet 


a man and a woman, who are huſband and! 


will ſubſiſt /o long as they ſhall both live, 
other words, will not determine fill the ded 
one of them, or a divorce a vinculo matrin 
which may not take place in the life-time if 

of them. The perſon to whom a leaſe is ma 
long as he ball continue to live in a pan 
houſe, or ſo long as be Hall pay 104. Ji 

may not, in the one caſe, abandon his habit 

in his life-time, and in the other, may not, dum 
life, make default in the payment of the . 


| lated ſum at the appointed time according 


limitation. It is not certain within what tl 
man may be promoted to a benefice, or it 
any ſuch promotion will take place in bi lf 
It is dubious and uncertain whether C, wid 


On Eftates for Life. 


me, will live to return, or that a man who has 
fate 2 he ſhall receive 100. by 10. a 
will receive that ſum Before his death. So 
F C, who are of the Inner Temple, or dwel- 
j at Norfolk, or Juſtices of the Peace, may 
| continue in the firſt caſe, to be of the 
Temple; in the ſecond caſe, to dwell at 
folk; and, in the third caſe, to be Juſtices 
he Peace 7il the death, and conſequently during 
life, of one of them: therefore, in all theſe and 
like caſes, the perſon to whom a leaſe or 


e fir Life, becauſe he may make title Io the 
diring that period: but, whether the period 


the boundary of his eſtate, will wholly de- 


or limitation 7s Til the leſſee, ſhall bimſelf re- 
from Rome, and in like manner as to the 
caſes, it will paſs an Eſtate for bis own Life: 
r leaſe or limitation to B till C ſhall return 
Rome, is an Eſtate for tbe Life of C, deter- 
dle in the life-time of B, by the event of the 
of C from Rome. 


Dda Though 


tation is made for ſuch uncertain time has an 


Is own life, or the life of another perſon, is 


| upon the form of the limitation. If the 


43 


404 
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Though a leaſe or limitation to a woman 
is a widow, while ſhe ſhall be unmarried; 


Aa widow, while ſhe ſhall continue in that 1 
to a woman while ſhe ſhall demean herſelf | 


may determine in her life-time, in the firſ 
ſecond caſes, by her marriage, and, in thet 
caſe, by her conducting herſelf improperly: the 


the coverture between a man and a woman 
are huſband and wife, may determine in the] 


time of one and the other of them by a din 
though the perſon to whom a leaſe or limitat 
made ſo long as he ſhall dwell in a particular | 
may ceaſe to dwell in that houſe at the end of 


two, or three years, or any other given ſpat 
time; though in the caſe of a leaſe or limitati 


long as 10%. a year ſhall be paid, the pan 
may not be made regularly, or may be omitt 
the firſt day, or after the lapſe of a given 

of time; though a man may be promoted 


benefice without loſs of time, or before am 


ſpace of time has elapſed; though C may 


from Rome after a ſhort interval andat an ap 1 


day; though, in the caſe of a limitation till 
ſhall be received by 10L. a year, the lll 


certainly end after the receipt of 100{. 


may be paid in ten years; though A and! 


7 
1 
1 
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7 


On Eſtates for Life. 405 
of the Inner Temple, or reſident at Norfolk, 
Iuſtices of the Peace may not both, in the firſt 
he of the Inner Temple, in the ſecond caſe, 
dent at Norfolk, and, in the third caſe, 
ntinued in the Commiſſion of the Peace, for 
mth, a week, or a day,—yet a limitation for 
indefinite period paſſes an Eftate for Life, be- 
the eſtate. which is conveyed by a limitation 
eſe words, may continue to the end of that 
d, and is certainly circumſcribed by it; and, 
is not limited for any certain number of x Inf. 42 a. 
or other ſtated time, nor to the heirs, ſo as Tit. 9 387. 
ake the ſame open to deſcent in continual and 
ul ſucceſſion, it cannot be any other eſtate 
n Eſtate for Life; if the ceremonies proper to 
eation of that eſtate ſhall be obſerved, in 
fling the aſſurance in queſtion. And as to 
tation 70 tbe heirs in either of the caſes pro- 
this one obſervation, with thoſe which 
een already made, and a point of difference 


Supra 140. 


ated, will give all the information on this 
at is neceſſary to be obtained. Whenever 
te which is limited, cannot in any event, 
ontinuance beyond the period of | the life, 
f an individual, or the life of one of ſeveral 
it is merely an Eſtate for Life : on the 
Dd3 contrary, 


contrary, if the limitation is in that form, that 
the event, upon which the eſtate it paſſes is to 
termine, may ariſe within the period of a lit 
upon the deceaſe of a particular perſon, or 
the deceaſe of one of ſeveral perſons, but i 
ariſe to determine the eſtate, and if it doa 
ariſe within the period of a life, it is of 
nature, that it can never happen, it will pa 
eſtate in fee. 


Thus a limitation to A and his heirs dini 
wwidowhood of B, is an eſtate merely for be 
B, determinable on her death or marriage, u 
tall firſt happen. As the widowhood of | 
determine as well by her death as by her man 
the event either of her marriage, or of her( 
by which ſhe is no longer a widow, will put u 
to her eſtate. | 


On the contrary, a, limitation to Þ ai 
beirs till the marriage of himſelf, or till the n 
of any other perſon, or till the return of Cm 
paſſes an eſtate in fee determinable acconll 
the limitation. No other event than that 
the limitation deſcribes will determine thel 


which is conveyed, and, therefore, that 
| | | | 100 
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"tical event muſt ariſe ; and if it becomes im- 
ble, in the one caſe by the death of the 
nt or the ſtranger before marriage, or in the 
r by the death of C before his return from 


e that the event, upon which the eſtate is 
termine, ſhall ever ariſe, the eſtate will be- 
e ſimple and abſolute. 


\ leaſe to a man till he ſhall receive 100L. 1 Inſt. 42 a. 

0/. a year, is, therefore, a leaſe for life when 

eof things ly ing in livery, by livery of ſeiſin, or 

xd of grant of things lying in grant, becauſe 

ot be any other eſtate conſiſtently with that 

"oy, and the conſtruction of the law upon 
ent. As to livery of ſeiſin it operates al- Supra 101. 
to paſs an eſtate of freehold; and as to a Luft. 42 a. 
of grant, it will in this caſe either paſs an 
or life or merely an eſtate at will. It will Litt. 5 
als an eſtate for years, for that no limited 
ls fixed on for its determination; nor an 
af will, becauſe it does not appear to be 5 3 
ention of the parties that the leſſor ſhall have 1214. 
wer of determining the eſtate at his plea- 
d becauſe a more ample eflate may paſs, 
atly with the nature of the aſſurance, and 
preſumed to be the intention of the parties. 
Dd 4 It 


283. 
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contrary, if the limitation is in that form, that; 
the event, upon which the eſtate it paſſes is to 
termine, may ariſe within the period of a life 
upon the deceaſe of a particular perſon, or u 
the deceaſe of one of ſeveral perſons, but it 
ariſe to determine the eſtate, and if it does 
ariſe within the period of a life, it is oft 
nature, that it can never happen, it will paſs 
eſtate in fee. 


Thus a limitation to A and his heirs during 
wwidowhood of B, is an eſtate merely for the A 
B, determinable on her death or marriage, wh 
ſhall firſt happen. As the widowhood of B. 


determine as well by her death as by her marr 
the event either of -her marriage, or of her de 


by which ſbe is no longer a widnw, will n 
to her eſtate. 


On the contrary, a, limitation to B and 


 beirs till the marriage of himſelf, or till the mar 


of any other perſon, or till the return of C frm 
paſſes an eſtate in fee determinable according 


the limitation. No other event than that vi 


the limitation deſcribes will determine the inte 
which is conveyed, and, therefore, that 


ident 


On Eſtates for Life, 407 
ntical event muſt ariſe ; and if it becomes im- 
ſible, in the one caſe by the death of the 
ant or the ſtranger before marriage, or in the 
er by the death of C before his return from 
me, that the event, upon which the eſtate is 
determine, ſhall ever ariſe, the eſtate will be- 
me ſimple and abſolute. | : 


A leaſe to a man till he ſhall receive 100. 1 Inft. 42 a. 
110/. a year, is, therefore, a leaſe for life when 
ade of things ly ing in livery, by livery of ſeiſin, or 
deed of grant of things lying in grant, becauſe 
cannot be any other eſtate conſiſtently with that 
remony, and the conſtruction of the law upon 
intent. As to livery of ſeifin it operates al- Supra 101. 
3 to paſs an eſtate of freehold; and as to a Int. 42 a. 
kd of grant, it will in this caſe either paſs an 
ie for life or merely an eſtate at will. It will ,;,. 165 
pals an eſtate for years, for that no limited 
© 8 fixed on for its determination; nor an 
tea will, becauſe it does not appear to be * * 
tention of the parties that the leſſor ſhall have 121. 
power of determining the eſtate at his plea- 
and becauſe a more ample eflate may paſs, 
ently with the nature of the affurance, and 
ts preſumed to be the intention of the parties. 
Dd 4 It 
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Supra 153. 


is to have continuance, muft be in exiſtence ; 


him; and as to the grantee to give him an 


| continuance may not be marked by the life 
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It has been ſaid that the perſon for whoſe liſ 
or the perſons for whoſe ſeveral lives, the eſta 


the time when the limitation is made, but on t 
point there is room for queſtion. There does nc 
appear to be any well-founded reaſon againſt 
limitation which extends the eſtate to have ca 
tinuance during the lives of perſons unborn, 
there are apt words to mark that period as f 
time of continuance. 


It is not unlikely, but the notion that an Eft 
for Life muſt be bounded in its continuance byt 
death of perſons who are in being at the time wh 
the eſtate is limited, took its riſe from the 
which ſtates it to be law that a limitation toa 
and his heir in the ſingular number, without the 
mitation of any time, is void, as to the heirtoint 


tereſt beyond his own life : but a limitation of 
ſort is not, therefore, void becauſe the time 


perſon unborn, but becauſe the heir is named 
mark the continuance of the eſtate as an © 
in fee, and the law will not countenance any ei 


of this ſort, unleſs it is an intail. It " 
fo 
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il be void as to the life-time of that child. 


Eſtates for Life, as it has been already ob- 
ech are either, , SBC 


1, Ondentional, as ariſing by the mere act and 
gement of the contracting parties, 


wration of the law. 


And theſe again are divided into, 
| | 

tr. For the Lives of ſeveral Perſons, - 
12. Merely for the Life of one Perſon, 
3. The Life of one of ſeveral Perſons, 


which may continue to the End of 
k 1 


Eſtates of the 4th claſs ariſe by limitations 
h collateral determinations: the term by which 
le eſtates are denominated, importing, in con- 
ſtruction 


low, then, upon the authority of this caſe, 
.r an eſtate for the life of a man and the life 
is firſt-born child when he ſhall have none, 


1d, Legal, as ariſing by the mere act and 


| 'D _ 1 8 2 - . 
4. For an incertain and indefinitePeriod, 


TY 


410 


g Co. 9 b. 


Litt. 56. 
x Inſt, 41 b, 


1 Inſt. 41 b. 
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ſtruction of law, that though they may contin 
till the death of the perſon for whoſe life th 
are held, they- may be determined ſooner by! 
event collateral to the life of that perſon. 


And again, Intereſts for the period of a 1; 
are ſubdivided into Eſtates, 


x, For the Life of the Tenant, 
2. For the Life of ſome other than 
tenant, which are called Eſtates | 


Autre Vie. 


An Eſtate for the lives of ſeveral perſons, 
have continuance ſo long as any one of them ſſ 


live. The death of one of them when there 4 


5 Rep. 9. 
5 Rep. 13, 
Roſle's Caſe, 


in point of time, of the lives of himſelf and 
FEE oth 


two, or of two when there are three, and ſo 
will not determine the eſtate. So long as any 
of the lives ſhall be living, ſo long, in point of 
mitation, will the eſtate have continuance. | 


A leaſe to a man for his own life and the l 
of feveral others, does not give him ſeveral 
diſtinct eſtates, but one entire eſtate of the exte 
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hers who are named in the clauſe of limitation, 
mark the continuance of the eſtate. 


90 allo if a leaſe is made to a man for the lives 1 K 
i cveral perſons, and not for his own life, the 

tte will have continuance ſo long as either of 

e perſons ſhall be alive. 


When there are ſeveral tenants, and theyCo "ot 377» 
1d their eſtate 70/ntly by their own lives, and the 309. * 


Rn - 3 Buls. 130. 
es of themſelves only, it is an Eſtate for their] Roll Abr. 


enl lives, and fo long as the jointure continues, 37: 


Daniel v. 


late for the lives of thoſe who are living, and: 

n the death of all but one, that one, if the 

ure continues, will be intitled to hold the 

U parts of his deceaſed companions for his 

t Wo allo if they jointly convey the land, Co. 
their eſtates in the ſame, their aſſignee will 
ye an Eſtate for their ſeveral Lives, and conſe- 
ently for the Life of the ſurvivor of them. 


% 


But if ſeveral perſons who are jointenants for, B. A. 435. 
4 Co. 73. 


ber Lives by implication and conſtrudtion o 


lav: ; 


log vill the tenants be entitled to hold the Waddington 


lues, either under a leaſe or limitation to 30 AT: pl. 3. 
iſelves generally, by which they have Eſtates: Dy. 46, Mil. 


KAT 
TH 
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Bac. Max. 
Reg. 21. 


Fin. D. C. 
Law 17. 


2 Bl. Com. 
187. | 


» Bl. Com. 
3 
30 Aſſ. 8. 


1 Jones 55. 
2 Bl. Com. 
137, : 

_ 2 Inſt, 191. 
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law; or under a leaſe or limitation to them | 
their lives and the life of the ſurvivor of then 1 
expreſs words, make partition, or otherwiſe ſey 
the jointure, by which they have ſeveral eſtate 
or their purparties come into the hands of dif, 
perſons, or the hands of the ſame perſon by f 
means of ſeveral conveyances by the ſeveral tenan 
of their reſpective parts; or the purparty of « 
of them is conveyed to a ſtranger, the life oft 
individual, or the lives of the ſeveral perſons, { 


vering the jointure'will no longer form a partoft 


limitation or extent of intereſt of the eſtates oft 
other tenants. On the other hand, the lives 
the other jointenants will no longer form a pr 
of the limitation or extent of intereſt of the eſt 
of the perſon who ſevers the jointure _W 
the ſeverance is partial, the ſame obſervatic 
apply to the part which is ſevered and the 
which remains in jointenancy. 


Where two perſons, who were jointenants 
lands limited to them for their lives, made 
tition; it was held that the eſtate of each of the 
would extend only to the period of his own l 
and that upon his death in the life-time of 


companion, his eſtate would not have continuan 
| thou 
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ugh in its creation, the eſtate: of each tenant 
that purparty which was his particular ſhare, 
wer which he had the power of alienation, was 
1nded by the lives of himſelf and his compa=- 
1 and the life of the ſurvivor of him. 


And in a caſe in which there was a leaſe to 30 Alff. 2. 
eral for their lives expreſsly, and the life of ty 


| ſurvivor of them, and they made partition 


men them, it was held that the expreſs limi- 


jon did not prevent the reverter upon the death 


one of the tenants for expreſſto eorum que tacite 


ut nibil operatur, and that the partition or other 
meyance, as it deſtroys the jointenancy and 


ron immediate to each ones ſingle part. 


mpanion, when they are ſeiſed of the imme- 


eſtate, 
3 | Popham 97, 
But if a leaſe for years is made by one of by Counſel 
arg. Herbin 


feats the right of ſurvivorſhip, ſo it lets in the 


H if one of two perſons who are jointenants , Bl. Com. 
their lives, make a leaſe for the life of his? ? 
4 Leon. 237. 


de freehold, and the conveyance is made of 
of ſeiſin, this leaſe will be a forfeiture of 


5 41 [ 
nl 
14 

111 

q Whis \ 
I 1 * 
. 

4 ql" 

4 

| y 

U 


perſons who are Jointenants for their lives, v. ee & 


this 
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not only by the life of the leſſor; but, if 


jointenancy continues to the time of his des 


the life of his companion will alſo ſuppon 
For the eſtate for years, which is only a dert 
intereſt, will endure ſo long as the eſtate out 
which it was originally carved, ſhall have 0 
tinuance; and unleſs the jointenancy is deſtroy 
the primitive eſtate will continue, not only du 
the life of the perſon who makes the leaſe, 
alſo during the life of his companion; for 
two perſons are jointenants for their lives, 
has in his particular ſhare an eſtate for his 
life and the life of his companion, though 
cannot convey a more ample eſtate than for 
own life. 


Serjeant Salketd, whoſe opinion as a La! 
is deſervedly held in high eſtimation, obſeric 


the third part of his Reports, that the law 


ſtated in the aforegoing propoſition, is cont 


to the reſolotion in Exftace's caſe (1 Jones 
where it was held that one of two jointenan 
life hath only an eſtate for his own life, al 


poſſibility, on ſurviving his companion, to" 
titled to his part, and, therefore, it he gl 
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eſtate, that poſſibility is gone, and that if he 
o the eſtate of the grantee ſhall revert. 


The caſe of Euſtace is clearly law in point of 
udication, but it by no means contravenes the 
nt to which it is oppoſed as an authority. 
at, upon the ſeverance of the jointure, each 
ant has an Eſtate for his own Life is ad- 
ned on all hands, and when a leaſe for years 


made by one of ſeveral jointenants, there is no 


i but that if the jointure is ſevered, either by 
i of the perſon who makes the leaſe, or by 
a of his companion, or upon partition, either 
ntary or compulſive, or by ſurrender, the eſtate 
ke tenant for years will determine on the de- 


e of the tenant for life from whom he took 


aſe, though the event of his death ſhall 
pen in the life-time of his companion: on 
wntrary, if the jointure is not ſevered in the 
ne of the leſſor, his eſtate will, in point of 
tion and in conſtruction of law, have con- 
ce during the life of the ſurviving join- 
lt, and therefore ſupport the intereſt of the 
it for years to the end of the life of the ſur- 
; hintenant, if the eſtate of tenant for years 
Otinue ſo long in point of limitation. 


And 
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Hob. 314. 


4 Leon. 46. 


are incapable to take the intereſt conveyed 
them, for want of form in the conveyance, 
lives of the perſons who labour under this inc 


In Eſtates for Life, 

And it may not be improper under this h 
to obſerve, that if a leaſe or limitation for ; 
lives expreſsly, is made to ſeveral, of whom ſc 


city, will form no part of the limitation, 


Thus in Greenwood v. Tyler, an indenture 
made between Anthony Long and wife of the 
part and John Fiſher of the other part; and 
thony Long and wife did thereby leaſe the 
ments in queſtion to the ſaid John Fiſher, to 
to him and Anne his wife and John their ſon, 
the longer liver of them, and the Court of C 
after determining that the limitation to Anne 
wife and John the ſon was void, for that | 
were not parties to the deed, and therefore 
not take. immediately, and were not name( 
take in remainder, reſolved- that John Fiſhet 
not take any larger eſtate than for his ov 
and that he did not take for the lives of hi 
and of Anne his wife, and John their ſon: io 
they two (Anne the wiſe and John the ſon) 
intended to take an eſtate to themſelves, and 


fore their names or lives ſhould not form t 
SENT | mite 
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ation, Or increaſe the eſtate of John Fiſher, 
rary to the intent of the parties. 


an Eſtate merely for the Life of one perſon 


have continuance during that period: the 


of the perſon named to mark the duration of 
intereſt which is conveyed, will ſupport the 
te: his death, whenever it happens, will de- 


nine it. 


An Eſtate for the Life of one of ſeveral per- 
; is not ſo ample as an Eſtate for the Life of 


articular perſon, and, accordingly, is of leſs 


ie, and, in conſideration of law, and, indeed, 
ording to arithmetical calculation, of ſhorter 
tion than an Eſtate for the Life of an indi 
ul. When the eſtate is bounded by the death 
a individual, the intereſt which is conveyed, 
not, in point of limitation, determine till the 


of that perſon; but when the eſtate is held 


the life of one of ſeveral perſons, as for the 
lives of A and B, or during their coverlure, or 
ke manner, the death of any one of the ſeveral 
dus in the firſt caſe, or of either the huſband or 
in the ſecond caſe, will determine the eſtate. 


the perſon, who ſhall firſt die, and whoſe 
Ee death 
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death will cauſe the determination of the ef 
the individual by whoſe life the eſtate was 
in caſe of a leaſe for the life of an indivic 
the eſtate could but determine on his death 
had any other perſon, ſuppoſe the other life, y 
the eſtate is held for the joint lives of tuo! 
been the individual, then the eſtate would | 
continuance during the life-time of that perſ 


The truth is, that a leaſe for the joint liv 
ſeveral perſons cannot continue beyond the d 
of either of them, ſo that, in that reſpect, 
but an Eſtate for one Life at the utmoſt ; by 
the eſtate will determine by the death of eith 
the ſeveral perſons, before the death of any 0 
them in particular, it is ſo many, as is the nut 
of the lives, to one, that it will determine bt 
the death of that particular perſon; which m 
it of leſs value, in reſpect of quantity of ti 
duration, and extent of intereſt, ſo far as an op 
of the length of time can be formed upon | 
bilities, than an Eſtate for one Life. 


An eſtate for an incertain or indefinite p 
may or may not determine within the perioc 
life, according to the form of its limitato! 


* 4 * * * * 
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events that ſhall take place. A conſiderable 


mber of inſtances of limitations of this ſort 


ve been already ſtated, and the obſervations 
fred on the nature and extent of theſe limita- 
ns, and the reaſons on account of which they 
t held to paſs Eſtates for Life, will enable the 
der to diſcover what limitations are of this de- 
fiption, and within the like reaſon. To run 
wugh the almoſt infinite variety of limitations 
«paſs Eſtates for Life, would be to dwell too 
on the ſubject. The following obſervations, 
ever, may be uſeful :—the inſtances of time 


ibited in the ſeveral limitations which paſs 


Life, may be uſed as well in reference to any 
perſon, as to the perſon to whom, as to his 
y, the event by which the continuance of 
e eſtates is marked, is more particularly pro- 

Thus, any other perſon as well as B, may 
lan eſtate during the widowhood of B; and 
lame obſervation applies to all the other caſes 
have been propoſed. It is not in reſpect of 
perſon, but of the time or event to which the 
may continue under the limitation, that 


ed to have been made on their adjudication. 


ertain intereſts, and are conſtrued to give Eſtates 


ales have received the conſtruction which 


E e 2 There- 
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Therefore, it is not merely becauſe A is a y 


that a limitation to her during her widoy 
paſſes an eſtate for her life, determinable 9 
death or marriage, but becauſe it is poſſible 
the may not marry in her life-time. For the 


reaſon, then, that an eſtate to A, during her wi 


hood, is an Eſtate for Life determinable o 
death or marriage, an eſtate to B during 
widowhood of A, is an Eſtate for the Life 
determinable on her death, or marriage by v 


| ſhe ceaſes to be a widow. Limitations in 


form, it has been obſerved, are called limit: 
with collateral determinations, becauſe the 
upon which the eſtate they paſs is to deten 
1s collateral to the life of man. 


A leaſe to a man for ſeveral lives, or to 
without preſcribing the period for which 


eſtate ſhall have continuance, is an Eſtate fot 


Lives of ſeveral, and will not determine ti 
death of the ſurvivor ; but when there is 2 
tation to one man during the coverture 0l 


_ perſons, or while A and B ſhall be Juſti 


the Peace of the county of Devon, or v1 
and D ſhall be dwelling at Norfolk, or fl 
of the Inner Temple; or the limitation 151 


* — \ Md Þ 4 6 9 ted as A th. De. — 
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gen for the ſame time, the eſtate will deter- 
in all theſe ſeveral caſes, by the death of 
je of the ſeveral perſons, named in the li- 
tion to deſcribe the event which marks the 
inuance of the eſtate, as ſhall firſt die; which 
incipally the reaſon for which it is neceſſary 


iſtinguiſh a limitation for lives directly, from a 


tation with a collateral determination. 


lt is aid that Eſtates for life with collateral de- 
nations muſt be ſo limited, that the event 
which the eſtate is to determine, muſt relate to 


and that, therefore, a leaſe to a man ſo long as 
! (hall ſtand, is neither a leaſe for years, for life, 
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in fee, but merely at will. The authority of 4 H. 8, 13 a. 


te, who ſaid this is certainly very high, but, 
the general principles of the law, it ſeems 
there is no inconſiſtency in ſuppoſing a leaſe 
8 form, when attended with the proper ce- 
nies, to paſs an Eſtate for Life, determinable 


etre s falling or being felled before the death 
de leſſee, 


nd what Brooke muſt mean by an human event 


| of man as the boundary of the eſtate, if 
Ee 3 he 


have been underſtood as merely relating 10 


+ 


FOWL! 
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Litt. $ 56. 


Lit. ibid. 
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he had not expreſſed his meaning by an exam 
which precludes that conſtruction; however, y 


all imaginable deference for the opinion of In 


in other caſes, it ſeems clear beyond all do 


that a leaſe or limitation to a man ſo long a 


tree ſhall ſtand, will paſs an Eſtate for Life, f 
ject to a collateral determination; and that 
eſtate ſhall, as to its continuance, be certai 
bounded by the life of the leſſee, or perſon 
whom the limitation is made, and be liable 
determine in the mean time according to the wo 
of limitation. 


An Eſtate for a man's own Life may conti 
ſo long as he lives; and if the limitation is m 
to a man for the lives of himſelf and another, 
is not barely tenant for his own life, but alſo, 
at the ſame time, tenant for the life of auot 


_ perſon. 


An Eſtate merely for the Life of in 
perſon, or for the Lives of ſeveral other | 


though it may have continuance to the en 


the life of the tenant and beyond it, ſhould 
perſons whole lives mark the continuance af 


eſtate ſurvive him, yet the death of the © 
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«iz, or perſon, on whoſe life the eſtate is held, 
| determine the eſtate whenever it happens, pl 
| though that event takes place in the life- 4 
e of the tenant, when he is merely tenant # 
the life of another perſon. q 


| 
i 4 
1 
N 
— E 19 
— 1 5 
* : 


An intereſt which to one man is an Eſtate for * Inſt. 41 b. 9 
nn Life, will, upon its coming into the hands 9 
mother perſon, as to the tenant, in reference to in 
um the term for his own life, or the life of 3 
ther, is always uſed, be an Eſtate for the Life 9 


mother perſon; and reverſe the caſe, and an "i 


ate which in the hands of one man will be an i 
ate for the Life of another, will, upon its 0 
ning into the tenancy of the perſon on whoſe 1 
it is held, be an Eſtate for his own Life. | | 5 


Thus much was thought neceſſary to explain 
difference between an Eſtate for the Life of | 
tenant himſelf, and of the Life of another 
(on in point of tenancy, and with reſpect to 
circumſtances from which the Eſtates receive 
Ir appellation. 


The principal reaſon for which it was for- 
ly material to diſtinguiſh an Eſtate to a man 
"VE 4 for 
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for his own Life, from an Eſtate for the Li 
another perſon, was the manner in which 
Eftate of the latter deſcription might be e 
tinued after the death of the tenant, | 


An Eſtate ſur the Life of the tenant, « 
muſt neceſſarily determine with his death, ur 
at the ſame time that he is tenant for his « 
life, he is tenant for the life of another perſon, c 
not have continuance beyond that event; ; 
if at the ſame time that he is tenant for his 
life, he is tenant for the life of another perl 
then, with reſpect to the manner in which 
eſtate ſhall be taken upon his deceaſe, it is 
Eſtate for the Life of that perſon, and, 
_ cordingly, ſubject to thoſe obſervations wh 
apply to eſtates of that denomination. 


An Eſtate for the Life of another perſon, 
it may have continuance beyond the life of 
| tenant, title may be made to it after bis de 
in right of his eſtate, until the time at W 
the perſon for whoſe life the eſtate is held | 
die, or the eſtate ſhall otherwiſe determine 
point of limitation, or be defeated by a c 
tion: and what is ſaid in regard to an Eſta 
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e Life is equally applicable to an Eſtate for 
real Lives, or an Eſtate which is determinable 
the death of one of ſeveral perſons; having 
ſpect always to the quantity of time, or extent 
intereſt comprized in the eſtate. 
The means by which this title is n is 

led Occupancy, or the right to lands by — 
being entitled to, the poſſeton of the ſame. 

"IE is either xt or eee 

benen! Occupancy is when the leaſe or limi- 5-42 Þ» 
jon, under which the tenant derives his eſtate, Rp "PTY 
s not aſcertain perſons of any particular and _ 

Om. 


cription to take the eſtate upon the death 
the tenant ; and, therefore at the common 
the perſon who upon the death of the tenant 


the poſſeſſion was vacant ; and in caſe any 
on was in poſſeſſion, then that perſon would 
Initled to hold the ſame during the continuance 
the eſtate, if he lived ſo long; and upon the 


continuance of the eſtate, the eſtate was again 
to occupancy if the poſſeſſion was vacant. 
Perſon who obtained the poſſeſſion in this 


ld firſt get into poſſeſſion of the lands, 


th of the occupant, in caſe it happened during 


manner 


2 Bac. Abr. 
274. 
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manner was called an occupant, from his oce; 
tion, by which he derived his title. 


The. doctrine of general occupancy app 
to lands and other corporeal hereditaments, 
no one could become occupant of incorpo 
hereditaments, fince, from their nature, the 
not admit of 'manual occupation; and the 
ment, when the eſtate ſubſiſted in a thing yl 
lay in render, and the perception, when in a th 
which lay in prender, could not be enforced f 
the tenant; for no one can ſupport a claim 
theſe intereſts who has not a better right to th 
than the terre tenant, and no one, claiming 
occupancy, can have a better title than hel 
ſince no one can obtain an occupation of inten 
of this ſort as againſt him. 


A different reaſon is aſſigned in ſome of 
books. Some have thought that upon the dt 
of the tenant of an incorporeal hereditament 
autre vie his eſtate is determined as if it | 
never been, and that the reverſion or remal 
ſhall immediately take effect in poſſeſſion. 
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And it is faid, that if a rent be granted to A Ibid. 
ing the life of B, remainder to C, if A dies. 

ng ce que die, the remainder which was 

ed to C commences immediately; for that 
particular eſtate in the rent muſt determine 

en no body can enjoy it; and conſequently the 
minder which was to commence upon the de- 
mination of the particular eſtate muſt take place. 


Bur the perſons who advance theſe poſitions 
| certainly have not conſidered the nature of 
ile by ozcupancy. 


The well-known caſe of a contingent remainder 
Fearne 232. 
arent depending upon an eſtate pur autre vie, Salter v. 
ch, it is held, is not deſtroyed, by the death ee "gg 
tenant, before the contingency ariſes, upon. 
ch the remainder is to veſt in intereſt, fully 
es that the tenancy has continuance in the 
ds of the terre tenant, though the right of re- 
ng the rent cannot be exerciſed, for if this 
not the caſe the contingent remainder, de- 
King upon the particular eſtate, would be de- 
ed, by the death of the tenant, for want of a 
ding particular eſtate of freehold to ſupport 
emainder till it became a veſted eſtate. 


The 
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The cafe of Salter and Butler referred to % 
in the margin, is alſo reported in Mo. 664, 
according to the account of this reporter, 
caſe was determined againſt the executor, 
which is the ſame, the adminiſtrator, upon a 
murrer, upon which the ſingle queſtion | 
Whether an executor could be a ſpecial occupay 
rent, when a grant thereof was made to 2 
his executors and aſſigns: and it was held that 
could not, though the heirs might have take 
ſpecial oconpants, if they had been named in 
grant for that purpoſe. —The only poſſible re; 
for this adjudication, admitting the facts of 
caſe to be rightly ſtated, was, that executors ce 
not, prior to the paſſing of the ſtatute of fra 
and perjuries, intitle themſelves. to rent for 
eſtate of freebold as ſpecial occupants, thought 
were named in the grant to take in this mam 
and conſidered in this light the adjudicat 
cannot be law, fince it is agreed that exec 
may be ſpecial occupants of an eſtate of free 
in lands, and, in this reſpect, there is not 
difference between an eſtate in aps and 
corporeal hereditaments, 


This occupant was in the nature of an aſſignee, 1 Inſt. 4 b. 
1 yas liable to all the duties and ftipulations 

ich were to have been performed by the tenant, 

| muſt have been performed by his aflignee if 

had transferred his eſtate. | | 


By reaſon of the penning of the ſtatute . 1 
Il which gives the power of teſtamentary 
ſpoſition to perſons ſeiſed of eſtates of inberiiance, 
vas held, in conſtruction of that ſtatute, that 
fate for the life of another perſon was not 
fable, and that when neither the heirs nar 
executors of the tenant, were ſpecifically named 
the limitation, to take the eſtate upon his death, 
heirs could not claim to be intitled (1ft) 
uſe, properly ſpeaking, it was not an eſtate 
inheritance, (adly) becauſe the eſtate was not 
ited to them; and the executors or other per- 

1 repreſentatives of the tenant could not claim 

e intitled, 1ſt, becauſe the limitation did not 
n them as the perſons in whom the eſtate 
to have continuance, and, 2dly, becauſe an 
te for the life of another perſon is an eſtate of 
told, and executors cannot, merely in right of 
I repreſentation, intitle themſelves to any in- 
ſukich is of a freehold quality. The ſtatute 

| of 
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III 


[ 
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2 2. of frauds and perjuries conferred on the ten, 
| this eſtate, the power of alienation by ge, 

and in caſe the land or other ſubject of prop 

Held for this eſtate, ſhall not be deviſed, ang 

heirs are not intitled to be ſpecial occupants 

executors or adminiſtrators of the tenant are 

the proviſions of this ſtatute, to be intitled, 


| xInſt. 41 b. Special occupancy is, as to the leſſee, when 

limitation of the leaſe or other aſſurance by yi 

he claims, is extended by expreſs words þ 

Anno. beirs, or, as ſome, and it is conceived very ju 

1 Int. r b. have thought, 10 the executors : or when, on af 

3 * os ment, a limitation is made to the heirs or exe 
Dy. 10 b. and, thus, whether in the original leaſe or 0 

aſſurance the limitation was made to the party 

nerally, or to him and his heirs or executors ſpeci 


Though an Eſtate for Life is, in its creat 
limited to the heirs or executors, yet, if on 
aſſignment, it ſhall be limited to the aſſignee 
nerally; or to the executors, when, in the firlt pl 
it was limited to the heirs ; or to the heirs vhe 
was originally limited to the executors, the 
ecutors will, in the firſt caſe, be intitled ! 
occupancy under the ſtatute, and in the ſeo 


— 
— — 4 
———— —— —ñ—ô4lͤ——³ — ——— a a> Bs — 
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as ſpecial occupants, and in the third caſe, ö 
beirs will be ſpecial occupants, though the | 
or limitation was originally made in a dif- | | 
at manner. 1 | 


it ſhould the heirs become intitled to the | 
ute as ſpecial occupants and die tenants, the 
le or right of occupancy will devolve on the | 
of the occupant dying tenant; and if the 9 
te was of a purchaſe on the part of the |. 
ther, the heirs of the mother ſhall take in f | 
uon of the heirs on the part of the father, 0 
he ſame manner as in the caſe of the deſcent 
an eftate in fee. : 


S allo if the executors of a tenant become 2 
ed by general or ſpecial occupancy and die . 
ants, the term mall, during its continuance, 
aken in ſucceſſion from them, or rather their 


eltator or inteſtate, as, or in the nature of a 
ttel intereſt, 


ſtates for Life which are conventional are 


ted through the medium of ſome aſſurance, 
j deviſe, 


In 
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In leaſes and other aſſurances, and al 


deviſes by will, and on limitations of uſe 
ariſe either, firft by words of expreſs limit 


or, ſecondly, the conſtruction or implicatic 


law upon the intent to be collected from 
cumſtances. | 


And firſt by expreſs limitation, as by 2 
or other conveyance 7otidem verbis to A gener 
or for his life, or the life of another, or the live 
himſelf and another, or the lives of ſeveral per 
and not of himſelf, or the joint lives of { 
perſons of which the perſon to whom the lea 
limitation is made may be one or not, or t 
till his return from Rome, or till the return 
from the ſame place, or in any other manne 
as the eſtate is of a freehold quality, and i 
tainly circumſcribed in its extent by the li 


| ſome particular perſon or of ſome one of ſe 


perſons. 


A leaſe or limitation in this form exprelk 
terms the quantity of the intereſt which i 
veyed: and ſo, in like manner, do the f 
other inſtances of leaſes or limitations fr 


which have been ſtated. 
| ME, A limit 
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A limitation to a man for his life, clearly F 
weys an Eſtate for that time, and for that | 

e only; and as the limitation expreſſes the | 

ntity of intereſt which is conveyed, it is | 

med an expreſs limitation, and denominated 
odingly, to diſtinguiſh it from a mere limi- 
jon to the perſon without any mention of the 
iy of intereſt which he is to have, and 
ich may be an Eſtate for Life by conſtruction _ 1 
law, = 


2dly. By the conſtruction or implication of * 
upon the intent, to be collected from cir- 9 
ſtances. | 


The fame limitation that will paſs an Eſtate | N ; 
lie in a deed, is ſufficient, in all caſes, to paſs 
ke eſtate in a will, but the reverſe is not the if 
5 to a will with reference to a deed. In 
b the implication will ariſe only upon a 
tion to the perſon who is to take the eſtate. 
ls, the law, upon circumſtances, will from 3 
332. \ 
lauſe of the will, diſpoſing of an eſtate to one Supra. —.— 
n, infer an intention in the teſtator to give an 
o another. Some obſervations to this pur- 
bare been introduced in the Chapter on 


Ff Eates 
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Litt. § 283. 
1 Inſt. 42 a. 


2 Bl. Com. 
121. 


1 Inſt. 42 a. 
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Etſtates Tail, and others applicable to the pref 
ſubject, will be offered in this Chapter. I. 
remark may be uſeful: the ſame reaſons that g 
the deciſion in the one caſe require that it ſu 
be made in the other. 4 


A leaſe or limitation to a perſon geri 
without any words of expreſs limitation, paſ 
an Eſtate for Life by conſtruction of law, wh 
the nature of the conveyance, in which the lin 
tation is contained, is ſufficient to paſs an eſtate 
that extent, and the granting party is of abi 
in point of eſtate, to convey an intereſt of th 
quantity; but whether ſuch limitations will int 
the perſons to whom they are made to be ten 
for their own lives, or the lives of other perlc 
will depend on circumſtances and the rela 
ſituation of the parties. 


When the granting party has an eftatein 
his leaſe or limitation to a perſon generally, 
| paſs an eſtate for the life of the perſon to vi 
the aſſurance is made; for an eſtate for a 
own life is in judgment of law more bent 
than an eſtate for the life of any other pe 
and therefore, and becauſe the granting f 
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lawfully convey ſuch eſtate, the leſſee, or 
In to whom the limitation is made, ſhall 
an eftate for his own life. But if tenant 
ail, or tenant for his own life makes a 


to another generally, without any mention 
the time of enjoyment or continuance, the 
e will have only an eſtate for the life of the 
xr, and not for the life of himſelf. 


The reaſon of this difference is accounted for x Inſt. 42 a. 


n the ground that the conſtruction of law does 


wrong ; that when the leaſe or other aſſurance 
made by tenant in tail, or tenant for life, a 
mtinuance would be effected if the law was 
judge the aſſurance to paſs an eſtate for the 
of the leſſee or perſon to whom the limitation 


pher eſtimation than a larger eſtate by wrong; 
that it is a general rule, that whenever the 
of a deed may have a double intend- 
b the one ſtanding with law and right, and 


andeth with law and right ſhall be taken. 


eſe are the reaſons aſſigned for the diſtinc- 
but the ſpirit of the law upon the caſes, may 
Ff2 be 


1 Inſt. 42 a. 


ade; that the law holds a leſſer eſtate by right, 


cher againſt law and right, the intendment 


430 


of tenant in tail, or of tenant for life is f 
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be more ſatisfactorily deduced from other pi 
ciples. The rule of conſtruction, always reſo 
to, requires that interpretation which is n 
ſtrong againſt the granting party, and n 
in favour of the party to whom the aſſun 
is made. 2dly, that every caſe mult be de 
mined, according to that conſtruction which 
law would have made upon it in the firſt inftar 
without regard to circumſtances ariſing at any 
ture period, or upon any ſubſequent event. 


Upon theſe principles, and upon that p 


ference which the law gives to an eſtate by n f 


over an eſtate by wrong, it is, as it is concein 
that the law deems the leaſe or limitation of ten 
in tail, or of tenant for life, generally, to pal 
eſtate for his life and not for the life of the pe 
to whom the leaſe or limitation is made. 

under caſes ſo circumſtanced, a leaſe for the 


beneficial, and, with a view to what may hap 
more ample, in poin! of intereſt and ca 
an eſtate for the life of the leſſee or grantee. 
eſtate limited to the lefſee for his own life 
perſon, who is merely tenant for the life of 


ſelf, would be liable to determine in point 
| 
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te, or with reſpect to the intereſt which would 
glve on others, upon the death of tenant for life, 
| the leaſe would be determinable by the death 
that perſon without reſpect to the perſon to 
om the leaſe or limitation is made. In like 
nner the leaſe of tenant in tail, or of tenant for 


would be liable to be avoided by his death, 


ether his death was made the boundary of the 
ate he has granted by his leaſe or not. From 
ch deduction it follows, that in the caſes 


poſed, a leaſe for the life of the granting party 
ca larger eſtate than would be held to paſs 
aleaſe for the life of the leſſee himſelf. For 
aſe for the life of the leſſee would be liable not 
to determine upon the death of the leſſee, 
would determine, or, which is the ſame, 
pit be avoided, by the death of the perſon who 
es the leaſe or limitation. 


Was the fact of a diſcontinuance the only cir- 


ance which gave the difference of conſtruc- 


then the difference would depend upon the 
ve fituation of the tenant by whom the leaſe 
Mitation is made, and the nature of his cſtate 
ne means by which he conveyed the ſame ; 
ould follow, that when no diſcontinuance 

Ff 3 could 
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could be created or wrong done by a conſtruq; 
one way or the other, the reaſon for givinga 
ference of conſtruction would no longer apply, 


That this is not the reaſon, will eyide 
appear from the following obſervation:—the 
ference of conſtruction is equally applied 9 
caſes, as well when the ſubje& matter of « 
veyance is a thing lying in grant, of an eſtate 
which no diſcontinuance can be made, az yi 


of a thing Hing in livery, of an eſtate in uli 


and of that only when the tenant has the 6 
of the immediate freehold, a diſcontinuance 


be effected. 


It is demonſtrably clear, then, that nei 
the nature of the eſtate, nor the mode of aſſun 
by which it is conveyed, governs the conſtrudi 
The rule by which a judgment is formed ofc 
as they ſtand circumſtanced at the time v 
they firſt ariſe, without regard to future en 
gives the deciſion one way or the ather. 


It ſeems to follow, as a neceſſau d 
quence, that when in conſtruction of lan 
for the intereſt of the leſſee or perſon i 
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+ limitation is made to have an eſtate for his 
an life, the law, in its conſtruction, will give 
in an eſtate of that quantity. On the contrary, 
it will be more for his intereſt to have an eſtate 
the life of the perſon by whoſe conveyance he 
ceives his eſtate, the law will, for his benefit, 
em him tenant for the life of that perſon. 


The ſame diſtinction prevails in the caſes of 
tes for life, ſubject to collateral determina- 
ns. Thus, a leaſe to a man till C ſhall return 
m Rome, conveys an eſtate for the life of C. 
erminable in his life-time by the event of his 


urn; for this is more beneficial for the leſſee 


anan eſtate for his own life; for ſhould it be held, 
it the leaſe conveyed to him an eſtate for his 
"life, that eſtate could not continue beyond 
death, nor beyond the death of C, and might 
determined in the life. time of both of them, 
the event of the return of C from Rome, while 


n paſſes an eſtate for the life of C, determina- 
on a collateral event, the eſtate will have con- 
ance though, the death of the leſſee ſhall hap- 
in the life-time of C. 


| Ff 4 | | Admit, 


era conſtruction that a leaſe in the propoſed 
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of any extent, unleſs he can take an eſtate for 


On Eftates for Life, 


Admit, then, that a leaſe to a man fo long 
a tree ſhall ſtand, will paſs an eſtate for life, 
it is clear that the leſſee will have an eſtate ſor 
own life. For an eſtate for his own life is | 
moſt ample and beneficial intereſt which hec 
take by any poſſible conſtruction of the words 
which the limitation is made to him; and furth 
more he cannot claim to be entitled to an inte 


own life. A tree may ſtand forever, but as th 
are no words of limitation to the heirs, the g 
will not convey the fee; and as the life of no 
in particular is mentioned to mark the time 
the continuance of the intereſt which 1s convey 
the leſſee cannot have an eſtate for the life of: 
one but of himſelf; and, after all, his eſtate 1 
be ſubject to the event deſcribed in the leale, 
be a collateral determination to the ſame. 3 


The reaſons for which Brooke inclined to 
opinion that a limitation to a man / long as «l 
Hall land, did not convey an eſtate for lite, a 
fee were in all probability the following: f 
that the limitation did not extend the benel 
the grant 10 the heirs : Secondly, that the mel 
that the falling of a tree ſhould be the bound 


On Eftates for Lite. 

the eſtate, and its ſtanding mark the time of 
rinuance, did not refer to any event which 
oht happen within the life of man. Therefore, 
conſtrue a leaſe or limitation in theſe words, 
conyey an eſtate to the perſon to whom it is 
de for his life, determinable on the event 
ich is expreſſed in the leaſe or limitation, is 
ly to anſwer the objection of Brooke, as the 
ate cannot have continuance beyond the life of 
leſſee; and there is no doubt but that the 
ans will make this conſtruction whenever the 
eſtion ſhall be agitated, ut res magis valeat quam 
eat, | 

And ſecondly, as to Eſtates for Life, by im- 
ation in wills, and on limitations of uſe. 
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And firſt in Wills—And here the implication | 


It be a neceſſary one, ſo that effect cannot be 
en to what the law muſt neceſſarily preſume to 


ans. Thus, if a deviſe is made by a man to 
perſon who is his heir at law, or to one of 
nl perſons who are to ſucceed to him as co- 
after the death of his wife, or of any other 


Life 


e been the intent of the teſtator, by any other 


13 H. 7, 17. 
Vaugh. 263. 
Hutton v. 


Simpſon or 
Simpſon V. 
Hornſhy. 


2 Vern. 723. 
1, the law will preſume, that an Eſtate for Pree. Chan. 


- --. & * = 
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2Freem.Rep law was not to take immediately, he would! 


270. 


Vaugh. 265. Though it is clear that the deviſee is to 


there is no circumſtance from which the 
muſt neceſſarily infer an intention in the teſts 


On Etaates tor Wite. 


Life was intended for the perſon upon vi 
death the heir at-law is to take. For unleſs 
was the intention of the teſtator, that his heir 


have limited the eſtate, deviſed to him, to c 
mence at a future time; and becauſe the 
knows not on whom elle to fix as the perſon 
is to take the land, or other ſubject of prope 
in the mean time, it will ſuppoſe the perſon up 
whoſe death the heir at law is to take, to be 


perſon for whom the teſtator deſigned an 
for Life. 


But if a deviſe is made to a perſon, whe 
not the heir at law of the teſtator at the tim 
the deviſe, to commence or take effect after 
death of his wife, or of any other perſon, no el 
will, in this caſe, ariſe to the perſon upon vil 
death the eſtate which is deviſed is to comme 


for the poſſeſſion till the death of the wile, in 
one caſe, and of the ſtranger in the other, 


to deprive his heir of the land in the mean i 


On Eftates for Life, 
as the heir has a right to the land, till a better 


| than that which the law gives him can be 


aun, he ſhall not be diſinherited by an impli- 
tion of an intention which is merely poſſible and 
x neceſſary. It might be the intention of the 
ator, for reaſons known to himſelf only, ſo to 


poſe of his property to the perſon to whom he 
deviſed it, that he might not become intitled 
the poſſeſſion till a ſtated period ; and though 
has marked that period by the death of his 
ſe, or the death of ſome other perſon, it does 
neceſſarily follow that he intended that his 
r ſhould not have the land during the life-time 
that perſon. 


Should it be objected that there is no ſubſtan- 
difference between the caſes propoſed, it may 
anſwered, that the different modes in which 
ſeveral deviſes are framed, clearly point to 
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diſtinction, When the teſtator has declared yaugh. 265. 


obe his will, that the perſon who is his heir 
| not take till the death of A or B, it is equally 
[that he muſt have intended that ſome perſon 
id have his property in the mean time; and, 

ng from probability, the law ſuppoſes the 
on tor whoſe death the heir is to expect, till 
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444 On Eſtates for Life, 


he can intitle himſelf to the eſtate, to he the pe 
ſon to whom the teſtator intended to giye | 
ſame in the intermediate time. 


Vaugh. 264, The ſame reaſons, however, do not apply 
8 De. a deviſe to a ſtranger, after the death of the 
nies, 75. of the teſtator, or after the death of a third » 
ſon: It is not a neceſſary concluſion, that, becy 

the teſtator has given his land to another 2 

the death of his wife, or the death of any ot 

_ perſon, that, therefore, he intended to dep 

his heir of it during that time. It is perſe 

conſiſtent with the deviſe, that the heir at 

ſhall have the land 'till the time at whickt 

deviſee is to take the ſame, and he ſhall have 
accordingly. 


See the Caſe 
of Bontell 


v. Mohun, , Je Ni 7 the law in g 
Tilden, and may be neceſſary to remark, that pl 


4 51 1 this eſtate, proceeds upon a preſumption of in 
= . tion, therefore that preſumption may be revul 
L by evidence which proves that the tell 
had ſome other intention of framing the d 
in this form, than that which the law, judg 
from the intent, as collected from the wordsdl 


will, would otherwiſe ſuppoſe. 


On eſtates arifing by implication in a wil 


On Eſtates for Life. 445 


Thus, if in caſe of a deviſe to the perſon who 
he heir at law of a teſtator after the death of 
wiſe of the teſtator or of any other perſon it 
| appear in evidence, that there is already 
ſing an eſtate which extends to that period at 
ic the eſtate given to the heirs, is to take 
the law will not raiſe any eſtate by impli- 


on, but will take it for granted, and proceed 
xdingly to determine, that the future words 
he limitation mark the time at which the 
te deviſed to the heir is to commence in poſſe/- 
ith reference to the eſtate already exiſting; 
the circumſtances of the caſe, ſo far as they 
th any evidence of an intent, lead moſt na- 
ly to this conſtruction. 


here is no adjudication in terms to warrant sed vide Rep. 
lt propoſition ; but it ſeems a fair inference * 39. 
the doctrine lain down in the caſes of Weale 

wer, Sc. More than that, the caſe cannot, Supra 95. 


rule of interpretation, receive a different 
rution, 


$ to Eſtates for Life ariſing by implication 
 cales of limitations to uſes, and covenants 
nd ſeiſed to uſes: the point of learning which 
1 principally 
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446 on Eſtates for Life, 


principally governs caſes of this deſeription 
the one which expreſſes it to be law, that u 

Bac. on Uſes, ; , | 
zu edit. to, Or abides in the owner of the eſtate, The 
2 Bl. Com. fore, if a man makes a conveyance, or cover 


335+ 
Pybus and to ſtand ſeiſed, to uſes, and limits that any e 


Mitford, | 
x Vent. 37a. in the uſe ſhall commence on his death, or | 
Supra 126, the uſe to his heirs, without any eſtate for 
$2, own life; in the one and the other of theſe c 
| he will take an Eſtate for Life by implication 
the firſt inſtance, by limiting an eſtate in the 
to wait for his death, he has left the uſe un 
poſed of during his life, as clearly as lang 
can expreſs his meaning; and in the ſe 
inſtance, as no one can have the capacity of ta 
as heir in the life-time of the anceſtor, and 
the uſe is not diſpoſed of during the life of 
owner of the eſtate, an eſtate for his liſe 
reſult to him. In the latter cafe, howevet 
eſtate ariſing to him by implication of lay, 
the eſtate limited to the uſe of his heirs 
Pybus and conſolidate, and, inſtead of having an Eſate 


Mitford, : | 5 
ſupra. Life, he will have an eſtate in tail. 


Every thing that appears to be mate 


the ſubject of the preſent Chapter, has bern 
conſid 


On Tenancy in Tail after, &c. 447 


-Jered, and the Eſtates of Tenant in Tail 
r, Kc. according to the propoſed order of 
dution, are now to be conſidered. 


HAPTER THE FIFTH. 


Tenancy in Tail after 
Poſſibility of Jllue extintt, 


HIS Tenancy ariſes out of an Eftate Tail, 
ſpecial as to the perſon by whom, or on 11 Co. 30. 

Let. Bowles's 
body the heirs inheritable to the intail, are Cale. 
ceed or be begotten. The Eſtate of Tenant 
ll, ſpecial in this particular, has this deno- 
jon when there are no iſſue inheritable to 
itail, and, by the death of the perſon, by 
or on whoſe body the ifſue are to be be- 


i is become impoſſible that there Fo be 
ch iſſue. 


© Circumſtances which muſt concur to give 
een nomination to the Eſtate, are, 


rſt, That 
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Litt. 5 32. 


death of the woman, in the firſt caſe, or of 


in the third caſe, it is impoſſible that ther 
be any ſuch iſſue in future, in the firſt cale 


On Tenancy in Tail after, &. 
1ſt. That there are not any iſſue; which x 
intitle themſelves to the eſtate, 


2dly. That it is impoſſible that there 
ſhall be any ſuch iſſue. 


And as to the firſt point : though there x 
have been iſſue inheritable to the intail, 
there ſhall, at any time, during the life of 
donee, in the cafe of a gift to a man and hish 
of his body, to be begotten on the body of ( 
or, in caſe of a gift to a woman and 
heirs of her body to be begotten by E. F, 
either of the donees in caſe of a gift to at 


and a woman and their heirs of their two bod 
be default of ſuch iſſue, and, by reaſon of 


man in the ſecond caſe, or of one of the do 


man, in the ſecond caſe the woman, and In 
third caſe the ſurviving donee, will be Tenn 
Tail after Poſſibility of Iſſue extinct, becauk 
cannot ) any pryſſibility be any iſſue to inherl 
ſame Eſtate Tail. 


on Tenancy in Tail after, &. —449 


| From what will be ſtated in the conſideration Litt. § 34. 


f the next point, it will appear, that that perſon 


jp to whom the gift is made in the firſt in- 


ance, and not any of his iſſue, can be in the 


ation which denominates the Tenancy of a 
nt after rewe e of Ive extinct. | 


lt is tot merely the improbability that there 

[be any ifſue to inherit under the intail, which 
s this change to the tenancy ; for if this was 
caſe, a tenant in tail, who was of the age of 
lundred years might be deemed Tenant in 
after Poſſibility of Iſſue extinct; but it is the 
I inpoſſibilily that there ſhall at any time in 
e be any iſſue of the donee to continue his 


1 Inſt. 28 a. 


e in ſucceſſion from him. 


hough a man of the age of one hundred 
, vill not in all human probability be the 
It of a future generation, yet, as the law has 
lefined at what age a man ceaſes to have the 
r of procreating, or a woman the power of 
wing children, it will not take any notice 
age of the done. 
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2 Bl. Com. 
1 24—5. 


ſhall be already become impoſſible, that th 


with propriety it can deſcribe his eſtate by 


On Tenancy- in Tail alter, & 


* : W v5 


The law does not merely require it to be u 
likely that the eſtate of Tenant, in Tail may | 
handed down in ſucceſſion to future generation 
claiming under the form of the gift, but tha 


ſhall be any iſſue of his body, to take the el 
in ſucceſſion from him, before it will, or inde 


denomination : For, as Mr. Fuſtice Blackſime 
judiciouſly obſerves, no definition could ſo ( 
actly mark out the tenant of this eſtate, as thi 
Tenant in Tail, after poſſibility of iſſue exti 
which, as he ſays, with a preciſion peculiar 


our own law, not only takes in the poſſbili 
iſſue in tail which he once had, but alb 
that this poſſibility is now extinguiſhed and g 


And this elegant writer alſo obſerves i 
Commentaries, in explanation of the name g 
to the eſtate of this tenant, and as introdud 
to the aforegoing obſervation, that where 
has an eſtate to him and his heirs, on thel 
of his preſent wife to be begotten, and the 
dies without iſſue, the man has an Eft 
which cannot poſſibly deſcend to any ont 
adds, therefore the law makes uſe of thi 


on Tenaticy in Tail after, &e. 


periphraſis, as abſolutely neceſſary to give a 
proper idea of his eſtate; for if it had called 
him barely 7enant in tail ſpecial, that would not 
have diſtinguiſhed him from others; and be- 
des he has no longer an eſtate of inheritance 
or fee, for he can have no heirs capable of 
aking per forman doni. Had it called him 
Tenant in Tail without Tſſue, this had only related 
o the preſent fact, and would not have ex- 
uded the poſſibility of future iſſue. Had he 


Iſ, this would exclude time paſt as well as 
reſent, and he might, under this deſcription, 
ever have had any poſſibility of iſſue. 


joman is ſeiſed of an eſtate in tail, ſpecial only 


le; and, conſequently, as often as a : perſon 
les himſelf to an eſtate as the iſſue inheritable 
de intail, the tenant cannot in any event be- 


&; for the eſtate, as to theſe perſons, is 
ral, with reſpect to the man or the womar, 
hom, or on whoſe body, the heirs are to be 
ten, and for this reaſon there cannot, at any 
G g 2 | time, 


teen ſtiled Tenant in Tail without Poſſibility of 


Þ the ſex of the iſſue to which the gift is 


e Tenant in Tail after Poſſibility of Iſſue 


451 


As to the ſecond point: whenever a man or Tit. 44, 
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Litt. & 32. 


. 


* of his body to be begotten on the bodie 
ſeveral women, or to a woman and her heir 


happen before there will be an impoſſibility, t 


place, he ſays, & Tenant in Fee-tail after Pol 


On Tenancy in Tail after, Ke. 


time, nor in any event, in conſideration of 1a 
be an impoſſibility that there mall be "oy heirs 
this deſcription. 

The' denomination, then, can only have p 
when the eſtate is ſpecial as to the perſon 
whom, or on whoſe body, the iſſue are to 


And when a gift is di to a man and | 


her body, to be begotten by two men, in thei 
caſe, the death of the ſeveral women, and 
the other caſe, the death of the ſeveral men, m 


there may be any iflue inheritable to the intall 

The propoſitions of. Littleton are precile 
this effect. In deſcribing the nature of thi 
nancy, and the circumſtances under whichi 


« lity of Iſſue extinct is, where tenement 
« given to a man and to his wife in ſpeci 
if one of them die without iſſue, the f 
« is Tenant in Tail after Poſſibility of Iſſue 


U 


On Tenancy in Tail after, &c. 


And if they have iſſue, and the one die, albeit 
hat during the life of the iſſue the ſurvivor 


hall not be ſaid Tenant in Tail after Poſſibility 
of Iſſue extinct; yet if the iſſue die without 
iſſue, ſo as there be not any iſſue alive which 
may inherit by force of the tail, then the ſur- 
wing party of the donees is Tenant in Tail 
after Poſſibility of Iſſue extinct.” 


« Alſo if tenements be given to a man and his 
eis which he ſhall beget on the body of his 
rife, in this caſe the wife has nothing in the 
nements, and the huſband is ſeiſed as donee 
q ſpecial tail. And in this caſe if the wife die 
tout iſſue of her body begotten by her 


ler Poſſibility of Iſſue extinct. 


ter Poſſibility of Iſſue extinct, but one of the 
nees, or the donee in ſpecial tail. For the 
nee in general tail cannot be ſaid to be Tenant 
Tail after Poſſibility of Iſſue extinct ; becauſe 


"NS 
uns during his life, he may by poſſibility 
© iue which may inherit by force of the 


ne intaill. And fo in the ſame manner the 
Gg3 « xſſue 


band, the huſband ſhall be Tenant in Tail 


And note that none can be Tenant in Tail 
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Litt. § 33. 


Litt. & 34. 


. , '" 
WM 
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« iſſue, which is the heir to the donee/in eſpe 
© tail, cannot be as in Tan _ Poſiil 
* of Iſſue extin 


nd Tenant in Tail after Poſſibility of Iſſue exind 
$0. cannot be by the act of man; it muſt be by t 
e of God, that is, the riſe of ſome even, as f 
death of one of the two perſons by whom, ort 

whoſe body the heirs are to be begotten, by whi 

it becomes impoſſible that there ſhall, by any pc 


bility, be any iſſue to inherit under the intail, 


+ Inft; x6 a; Therefore, if a gift is made toan 
and his wife and their heirs of their bod 
and a divorce a vinculo matrimonii, by reaſon 

conſanguinity, is pronounced againſt them; t 
donees are not Tenants in Tail after Poſiibi 
of Iſſue extinct, but merely Tenants for Li 
For as in the caſe of a gift to a man and 
woman, who may not intermarry, and the ht 
of their bodies lawfully begotten, the law will 

expect that the donees will intermarry ; ſo int 
caſe of a gift to a man, and a woman who 
puted his wife, and their heirs of their bal 
and a divorce of this couple a vinculo mami 


the law, as it deemeth ſuch marriage, after! 
{ | 


on Tenancy in Tail after, &c. 


inning, and the ſentence declares the parties 
he under an incapacity to marry, and, of con- 


have been void in its limitation, by reaſon that 


ſentence declares them under an incapacity 
enter into any future contract of marriage with 
h other; beſides when there is no marriage, 
there is a marriage, and the ſame is afterwards 
ulled, the relations of heir and anceſtor 
not poſſibly ariſe, 


But it is to be obſerved; that though a mar- 
e is celebrated between perſons who ought not 
ave married by reaſon of relation, either by 
languinity or affinity, yet, in as much as a 
age between the donees has been ſolemnized, 
iſſue of the marriage may inherit under the 
I, unlefs a ſentence of divorce, declaring the 
Fage to have been unlawful, is pronounced in 
life-time of both the donees. Ts 


The ſentence now ſpoken of muſt bea ſentence 
'orce, diſſolving the marriage contract, by 
Gg 4 reaſon 


ce pronounced, to have been void from the 


quence, that no future marriage between them 
be good, alſo eſteemeth the gift to the heirs 


parties ought not to have married, and that 
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1 Inſt, 


i”; 
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reaſon, of conſanguinity or affinity, and nat! 


the ceremony, or an omiſſion to obſerve any 


marriage ſervice or the acts of Parliament fort 


declares that the parties are not therefore man 


therefore to be concluded, that becauſe a fom 


On Tenancy in. Tail after, &. 


reaſon of any informality in the performance 


the requiſites, in order to the yalidity of 2 w 
riage, which are preſcribed by the ritual of 


regulation of marriages; for a ſentence yl 


wife, becauſe they were not properly martied 
point of ceremony, and nat on account of: 
impediment to their marriage, does na g 
occaſion to ſay that it is impoſſible, in legal i 
tendment, that there ſhall be any future marr 
between the parties. All that can be colled 
from the ſentence is, that the ceremonies necel 
to the validity of a marriage, were not obſery 
in the intended. union of the parties. It s1 


marriage between two perſons was not good 
want of the requiſite forms and ceremonies, 4 
not by reaſon of any impediment, that, there 
a marriage in future, ſolemnized agreeable to 
forms preſcribed by the law, ſhall alſo be void. 


In the caſe of a divorce, it muſt be ul 
ſtood to be a wincule matrimonii, and not ana 


[ 


on Tenancy in Tail after, &c. 


. Adivorce à menſd et thors does not diſſolve 


proper, that the parties ſhall cohabit, and 
refore allows them to ſeparate, and enjoins 


conciliation may take place between the 
hand and wife, (for ſuch they continue), and, 
n obtaining the leave of the Eccleſiaſtical 
Joe, they may again cohabit. 


The children, indeed, which they may have 
e the ſentence of ſeparation is in force, are 
deemed legitimate, for the law will not ſup- 
or ſuffer it to be proved, that the huſband 
wife have any intercourſe and connexion with 
another, in direct oppoſition to the ſentence 
eparation; but the iſſue which they ſhall have, 
the ſentence is reverſed, will be legitimate 
lintents and purpoſes. | 


lonee retains ſome of the qualities annexed 


ot common to an eſtate for life. In other 
Ulars it has qualities which are proper to an 
eſtate 


marriage contract, but only-decrees it to be 


huſband to ſuffer his wife to live unmoleſted. 


ile it was an eſtate of inheritance, which 


457 


Ven it is become impoſſible that there ſhall , Ing. 23 a, 
iſſue inheritable to the intail, the eſtate of , 
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On Tenaney in Tail after, . 
eſtate for life, and are not common to x tem 
in tail, And firſt as to qualities proper w 
eſtate tail and not common to an eſtate for lif 


1ſt. The tenant is diſpuniſhable of waſte 


2dly. He ſhall not be compellable to ator 


zdly. He ſhall not have aid of hin 
reverſion. 


 -4thly. Upon his alienation, no writ of en 
in conſimili caſu lyeth. ü 


thly. After his death no writ of intru 
doth lie. 


6thly. He may join the miſe in a wil 
right, in a ſpecial manner. 


7thly. In a præcipe brought by him hel 
not name himſelf tenant for life. 


8thly. In a præcipe brought againſt him, 
ſhall not be named tenant for lite. 


on Tenancy in Tail after, &c. 


i» for life, and not common to an eſtate tail, 


this is a forfeiture of his eſtate. 


> If an eſtate in fee, or in fee tail, in rever- 
fion or remainder, or immediately ex- 
pectant on the eſtate of Tenant in Tail 
after Poſſibility of Iſſue extinct, deſcend 
or come to this tenant, his eſtate is 
drowned, and the fee or fee-tail will 
be executed. 


He in reverſion or remainder ſhall be 
received upon his default, as well as 
upon the default of bare tenant for life. 
yl 
An exchange between a bare tenant for 
life and Tenant in Tail after Poſſibility 
of Iſſue extinct, is good, for their eſtates, 
in reſpect of their quantity, are equal. 


| Lord Coke obſerves, the difference ſtandeth 
quality, and not in the quantity of the eſtate. 


And ſecondly, as to qualities proper to an 


. If the tenant maketh a feoffment in fee, 


And 
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x Inſt. 28 a, Evans, M. 28 and 29th of Eliz. it was adjug 


2 Leon. 40. 
Aprice's Caſe 


on Tenancy in Tail after, l. 


And ſome of the privileges which! 
tenant enjoys are in reſpect of the privity of 
eſtate, and are rather annexed to the perſ 
the tenant than to the tenancy. In the cat 


that where Tenant in Tail after Poſſibility of | 
extinct, granted over his eſtate to another, 
his grantee was compellable to attorn in 2 
Juris clamat, as a bare tenant for life, and f 
be named tenant for life in the writ. For by 
aſſignment, the privity of the eſtate being alt 


the privilege was gone ; and this judgement 
affirmed on a writ of error. 


CHAPTER ras SIXTH. 


| Cenancy by the W 
W. England. 


NANCY by the Curteſy ariſes from that 
tate to which the law, under particular 
mſtances, intitles the huſband in the lands 
renements of his wife, on her death, and 
nds to the whole of her property of this ſort, — 


not to any purparty or ſhare thereof only. 
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The eſtate of this tenant is for his life. It Lite. $ 3. 
be had in lands and tenements only, and not 

y bereditament, which is not a tenement; as 

muy, not being a rent charge. 


t was ther opinion of Littleton that the huſband 

rrefore called Tenant by the Curteſy of 3 | 

nd, becauſe the eſtate is not in uſe, in any Gs Com. 
„ but only in England. This tenancy, how- 4 

1 not peculiar to this kingdom: it is com- 

0Scotland, and was known among the Almains 


land! t 18 called Curialitas, 
The 
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that this was the caſe, there is no doubt 
Engliſh had it mediately or immediately 
the Almains. 


Eſtates by the Curteſy, &. 


The law of the Almains deſcribes the 
of the huſband, in the inheritance of his | 
upon her death, in terms which give a pri 
idea of the eſtate, which a huſband takes by 
laws'of this kingdom, upon the death of his 
by what is emphatically called the Cuneſ 
England; and it is highly probable, that it 
this people that we owe the origin of this ef 
The laws of England, —of Scotland, —ando 
Almains, agree ſo circumſtantially in defining 
tenancy, and marking the inſtances in whi 
has place, that the nature of things draus on 
mind a full perſuaſion, that the laws of ſome 
of theſe nations were in this particular c 
from the ſame original; and, taking it for gn 


* w 


The law of the Almains was ny 
the feudal ſyſtem. While that ſyſtem 
the purity of its original inſtitution, 
were merely gratuitous, proceeding from 
mere bounty of the Lord, and determinabi 
the death of the tenant, theſe eſtates, of 
were not liable to this attachment; beſd 


eſtates by the Curtety, &e. 463 


reſt, which, in the decline of the feudal ſyſtem; 
denominated à proper feud, in contradiſtinction 
the feuds then in uſe, and to which the epithet 
i was prefixed, could not be held by a 

On the introduction of j improper feuds, 
n N {ric rules of the ancient ſyſtem were 
longer regarded, and when the forms of the 
ſiture, in whatever words they were expreſſed, 
-ibed the nature and qualities of the tenure, 
the rule and order of ſucceſſion, then it Vas 
among the feudiſts the eſtate of the wife, 
upon her death, continued by the huſband, 
became intitled to retain the ſame for his life, 


or even then was the tenancy of the "DEE Wright Ten. 
ſequence of the eſtate of his wife, but of Namn. 
xpreſs terms of the inveſtiture. The lan- 

of the feudal law was, that Maritus uxori 

uccedit in feudum, nift fit ſpeciliater inveſtitus. 

the feudal law, as it is ſtated by Bacon 3 3 
Abridgment, if a woman ſeiſed of lands 659. 

ue by her huſband and died, the huſband s 8 8550 
be natural guardian of the child, and, as 

vas in reaſon intitled to the profits of the 

In order t to -maintain it, and therefore the 


heir 


464 ekates by ehe Curtely, ke 
heir apparent of the Tenant by che Curteſy du 
not be in ward to the Lord of the fee during 
life of ſuch tenant. As ſoon, therefore, az 
child was born, the father began to have a 7 
manent intereſt in the lands; he became a 
the pares curtis, and was called Tenant by 
Curteſy initiate : and this eſtate being once we 
in him by the birth of the child, was not | 
to be determined by the ſubſequent death, 
coming of age of the infant. . 
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Whether this poſition is well founded, is 
ferred to the ſtudent. It ſounds plauſible, 
the ſentiment, in all its parts, is extremely 
cious; and if it is true that the father . 
the feudal law, the curator of che eſtate o 
child, that circumſtance will very ſatisfack 
prove what is advanced 7 this writer. 
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7. N. B. 4 By the laws of this e the heit 
L. not be in ward for lands of which his fat 
Tenant by the Curteſy;* but this poſitzon, i 

from proving that the tenancy of the hull 

ariſes from his natural right to the guardid 


Note alfo, that bv the law of this Kingdom, 10 
be Tenant by the Curteſy, although the iſſue of his wit 
former huſband is her heir at law. 


Eſtates by the'Curteſy, &c. 
vis child, admits that he ſhall not have the 


the Curteſy; of conſequence, then, it is not 
uſe the huſband is the natural guardian of 
child, but becauſe the heir has not ſeiſin of 
immediate freehold, which abides with the 


ot intitle himſelf to the cuſtody of the body 
the infant. ET 43 2 


The more probable account of the origin of 


gal polity was obſerved, is, that before eſtates 
hereditary by poſitive right, or by the terms 


atory, if they were of ability to do the ſer- 
s upon which the feud was held, the Lord 
c, after the death of a female ' tenant, and 
hg the minority and tender years of her 
en, on whom he intended to beſtow the 
ment, when they ſhould be of a proper age 
ror the ſervices, and make their ſtipulated 
ds, give the feud to the father of the child, 
that there might be a tenant to do the ſer- 


be child; that the Lord accordingly ad- 
H n mitted 


dianſhip, unleſs he is intitled to be Tenant | 


as Tenant by the Curteſy, that the Lord Py- 8. 


tenancy among thoſe nations, in which the 


he feudal inveſtiture, and after it came in uſe 
ive a preference to the deſcendants of the 


and partly that the feud might be preſerved 


465 


F. N. B. 142 
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Eſtates. by the Curteſy, &c. 
» mitted the father to the tenancy; that this nu 

tice increaſed; and though in the firſt ply 

was conſidered as a favor done by the Lord ou 

kindneſs to the iſſue of his tenant, it became 

proceſs of time, as hereditary ſucceſſion gi 

its eſtabliſhment, a matter of right; and j 

bably, in feudal donations, conferring the ri 

of ſucceſſion, it was made a ſtipulation on 

part of the Lord, that on the death of a fe 
8 tenant in the life-time of her huſband, the huſh 
67. ſhould do the ſervices, if there were any child 
of the marriage, who, by reaſon of infancy, 

not of ability to perform the ſame. 
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It is likely too, that, as the lays of prope 
became more refined, and were adapted 
to the convenience of individuals, than the pd 
of States, the reaſon upon which the 
became intitled in former times, was not ſom 
regarded now as at that period; that the pnd 
which at firſt came in uſe by indulgence, for 
benefit of the Lord, and to ſerve the deſcend 
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1 of the feudatory, was continued for the mil 
| convenience of all parties, and more particu 
| | as a certain fixed proviſion for the huſband; 
= 8 a proviſion which was originally partial, and 
4 pended upon the generoſity of the Lord, 
4 n : elt 


/ 


fates by the Curtefy, &c. 

| from frequent practice and long uſage, 
| an obſervation of the good effects which 
ed from the inſtirution. 


Whether or no this was the caſe in this 
dom, cannot be diſcovered at this diſtance 
ime, Some are of opinion, that this tenancy 
introduced into the ſyſtem of our laws by 


me other nation, upon a perſuaſion of its 
ty, cannot be material to the practical Con- 
cer; nor is it of any conſequence to him 


, the introduction of this tenancy. 


relates to the time of its introduction, will 
wow any light on the ſubject. 


&d up by deciſions which will not be over- 


and eſtabliſhed upon reaſons from which 
ages will not recede. 


H h 2 It 


oy to what King to aſcribe, or at what period 


e Hiſtory of * Law on this Eſtate, ſo far 


he law is clearly and preciſely defined, and 


467 


the firf; but whether he introduced it by ber: c. 1, 
tive inſtitution, upon his own conception of + Bi. Com. 


126. 
t was proper, or by adoption from the laws wright * 
Ten. 195. 
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Eftates by the Curtely, &«« 


It is well known, that the very law wii 
introduced feuds into this Kingdom eftabligy 
an hereditary right of ſucceſſion; and it is ms 
than probable, that when Eſtates by the Cune 
were firſt allowed the laws of the people fn 
which we had this inſtitution, were ado 
without any regard to the cauſe of their or 
That the Almains had this tenancy among th 
and that the title of the huſband depended, 
point of circumſtances, | upon the ſame term 
it doth with us, will appear from a paſſage 
their laws, which will be incorporated i 
this Book. 85 


This Eſtate was, beyond all contradiſina 
introduced into the law of this Kingdom: 
proviſion for the huſband ; and from a clauk 

a writ of 11th Hen. 3, ſtated in a ſubſe 

> Bl. Com. Page, it may be inferred that he had the te 
e in the nature of a guardian. The reaſon 0 


Sed vide 


yo ed on reſtrictions, however, upon which he is 0! 
. 196 0 


this proviſion, are not eaſily accounted for, d 
wiſe than upon feudal principles. 


As a poſitive inſtitution, without referent 


any principle, a variety of conjectures 
| p 


Eſtates by the Curteſy, &c. 
#red upon the ſubject; but all conjectures will 
equally open to ſome objection. 


Jo proceed, then, to the doctrine on the Eſtate 
lf, and the inſtances in which it has place 


Tenant by the Curteſy is where a man mar- 

tha woman, who, at ſome time during the 
verture, is ſolely ſeiſed of the firſt eſtate of 

chold and inheritance in lands or tenements ; 
d at ſome time during the coverture, either 

fore or after the wife has ſeiſin of her eſtate, 

huſband has by his wife a child born alive, 

ich by poſſibility, when the child is dead, 

git have ſucceeded, and, when the child is 
Ing, may ſucceed, to the eſtate of which the 

e is ſeiſed as her heir, and the wife dies in the 
F-time of her huſband: Or, probably, the 


ae of this tenant may, with greater preciſion, | 
leſcribed to be | 


Where a man marrieth A woman, who, at 

e time during the coverture, is /o/e/y ſeiſed 

lands or tenements of an eſtate of inheritance 

Which the right of the immediate freehold is 
Cd; or of an eſtate of inheritance, in re- 

Hh 3 verſion 
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Effates by the Curtety, &c. 


verſion or remainder of an eſtate for years, whi 
is neither preceded by, or expectant or depend; 
on any eſtate of freehold which is not in the wg 
and when the wife hath ſeveral eſtates, the fon 
is merely of freehold, and not of inheritance, 
being of inheritance, the huſband can claim 
intitled in right of that eſtate; and the huſby 
during the coverture, or, in other words, 4 
the marriage and in the Jife-time of his wife, | 
whether before the wife has ſeiſin of here 
or afterwards is immaterial, has a child by 
wife born alive, which, by poſſibility, when de 
might have ſucceeded, and, when living n 
ſucceed to the eſtate of which the wiſe is 
ſeiſed, as her heir, and the wife dies in the | 
time of her huſband, 


From this account of the tenancy of 
huſband, or rather of the circumſtances u 
which he becomes intitled, it is to be coll 
that, to complete his title, four circumlta 
muſt concur : firſt, marriage; ſecondly, {el 
his wife of the firſt eſtate of freehold and It 
ritance, or of the immediate frechold and 
firſt eſtate of inheritance, without any inter 
eſtate of frechold ; thirdly, iſſue by her bon 


Eſtates by the Curteſy, 8c. 47¹ 1 
ter life-time, and which, by poſſibility, when ©  -- 1 
ve ſucceeded to the eſtate of which ſhe is | 1 

. 180 
led as her heir; and, fourthly and laſtly, the 05 
- . . 6 
th of the wife in the life-time of her huſband, "= 

: * 

2 . * - - A : 
And firſt, as to the marriage; it is ſaid that FF 
muſt be legal and canonical.— Thus much is 3 "Iſs 
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ain, that the marriage muſt not be merely 
; for if the ceremonies eſſential to a marriage 
inproperly performed, or are not performed 2 Dos 1 
the proper place; or if all the circumſtances "fk 
uiſite to the validity of a marriage, are not | 
ried; or if the form of the marriage rite is . 
brated by a perſon who is not competent in, Bl. Com. 
er to perform the office, or between perſons 
m the law hath declared to be under a legal 
bility and incapacity of contracting marriage, 
marriage will be void, and then, in the eye 
he law, it is preciſely the ſame as if no mar- 
c had ever been had. | 


herefore, as to the ſecond branch of the 8 
plition; if a minor, not being a widow or #37: 

8 > : ; 26 Geo. 2, 
"cr, is married by licence, without the con- „. 33. 
of the parents, guardian, or Lord Chancellor, 
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1 Bl. Com. 
45 


1 Bl. Com. 
439. 

Morriſon's 
Caſe. 


1 Bl. Com. 
436. 


Eſtates by the Curtety, &ce. 


this marriage is abſolutely void: ſo al i 
marriage between adults or perſons of full 
when the celebration of the ceremony is not 4 
ceeded by publication of banns, nor warranted 
a proper licence diſpenſing with ſuch publicat 


And as to the third branch of the propoſit 
a marriage between perſons, of whom one | 
want of diſcretion, by reaſon of malady or t 
defect of natural powers, as in the caſe of 
ideot or a perſon non compos mentis, is void, int 
much as no contract made by a perſon in t 
ſituation, which carries in it the notion and ide 
conſent and agreement, can be good: ſoalſoif 
marriage ceremony is, in point of circumſt 
performed between two perſons, of whom 
already actually and legally married, the p 
will not, in reſpe& of ſuch ceremony, ever 
to one the other, or to the world, the relatid 
huſband and wife. The relation muſt be mi 
and reciprocal, and when-it cannot ariſe to 
it ſhall not ariſe to the other. A woman 
be a wife to any man who is not ber hu 
nor can a man ſuſtain the character of a hw 
as to any woman, who is not his wife. 


eſtates by the Curteſy, &c. 473 
a this Kingdom it is not allowed to any man | 
\ have two wives; Or to any woman to have two 

bands; therefore when a man is a huſband to 

woman, or a woman is a wife to a man, neither 

e relation or the rights of a huſband ſhall, in 

e one caſe, be annexed to the perſon of the 

n, as to any other woman than his wife ; nor, 

the other caſe, ſhall the relation or the rights 

x wife be annexed to the perſon of the woman, 

to any other man than her huſband : of conſe- 

ence the man ſhall not intitle himſelf to be 

enant by the Curteſy of the lands and tenements 

any other woman than his wife; for as he 

be a huſband to one woman only, he ſhall 

t intitle himſelf, with reſpect to any other 

man than his wife, to thoſe priviledges and 

efits which are proper only to the huſband of 
individual woman concerning whoſe property 

queſtion ariſes. 


let to return to the firſt propoſition, that the 
rriage muſt be legal and canonical, to intitle a | 
band to be Tenant by the Curteſy: if by this | 
tion it is meant, that a marriage between any | 
er perſons than thoſe, who, according to the 
il and Canon laws of this Kingdom, are allowed 

to 


474 


to intermarry, it is too general. It is true th 


riage will be eſteemed void from the beginnj 
and, of conſequence, the man may not, aſter i 


aſſert any of thoſe rights, or claim any of thi 


one caſe, nor claimed in the other, by any perk 


have been void from the beginning, is calle 


are to diſcharge the parties from the very bond 


Effates by the Curtetp, &. 


a marriage between perſons whom the lay \ 
forbid to intermarry is voidable ; and the marr 
may, on ſuit in the Eccleſiaſtical Courts, bed 
clared void by the ſentence of the Judge of u 
Court; and, after ſentence pronounced, the m 


ſentence is pronounced, and while it is in for 


privileges, as to be Tenant by the Curteſy, whi 
cannot be properly and rightfully aſſerted in 


who does not ſuſtain the character of a huſk 
in relation to the woman whoſe property is t 
ſubject of claim. 


| 


A ſentence which declares the marriage! 


divorce a Vinculo Matrimonii, from its effects, vi 


marriage, and to diſtinguiſh it from a divort 
Menſa & Thoro (bed and board), by which | 
conjugal rights are ſuſpended only, and not 6 
ſolved. The ſentence of divorce from the u 
of marriage, as pronounced in the Eccleſialt 


Eſtates by the Curteſy, &c. 
urts, is always founded on ſome cauſe exiſting 
+ to the celebration of the ceremony, and 
ich rendered it improper, or unlawful, that 
e parties ſhould have entered into the contract, 
followed it up by actual celebration of marriage. 
e ſentence of divorce from bed and board is 
unded on ſome cauſe ariſing after the marriage, 
adultery on the part of the woman, and ſeve- 
or cruelty againſt his wife on the part of the 
band, or ſome other ſuch like cauſes. The 
tence of the former ſort ſets the parties at 
ve, releaſing them for-ever from all conjugal 
hrs: that of the latter ſort only gives the 
ties the indulgence of living apart, ſuſpending 
conjugal rights with reſpect to cohabitation, 
the parties ſhall come before the Judge, and 
late their readineſs t to live together. 


The difference then is between a marriage 
ch is void without ſentence, and a marriage 
ch is only voidable by ſentence; and as to a 
rage of the latter deſcription, the difference 
ls, when it is avoided before the death of 
7 of the parties, and when no ſentence of 
ce is pronounced during their joint lives. 
loſe caſes in which the marriage is ab- 
ſolutely 


476 


matrimonial cauſes, but judge of them upon 


en loyal Matrimonie. 


Eſtates by the Curteſy, &. 
ſolutely void, and in theſe alſo in which 
becomes void by ſentence of divorce, the yori 
who aſſumes the name of a huſband, and cl 
to be Tenant by the Curteſy as ſuch, cannot ſi 
port his claim in that right. 


But in thoſe caſes in which the marrig 
only voidable, and is not actually avoided by f 
tence in the life-time of the wife, it will be 
objection to the claim of the title by the huſby 
that he ought not to have intermarried witht 


woman he took to wife, and of whoſe teneme 
he claims to be Tenant by the Curteſy, ort 
his marriage might have been avoided, | 
reaſon is ſimply this: the Courts at Weſtmin 


have not, by the Common Law, cognizance 


certificate of the Eccleſiaſtical Judge, to v 
they ſend a writ in the form of a letter, and 
nominated accordingly, requiring him toc 
the fact, whether the parties were huſband 
wite, or in the language of the old books, ac 


| Now it is a rule of practice in the Eccleli 
Courts, which the Common Law will enforct, 


eſtates by the Curteſy, &c. 


\ ſentence of divorce: can be pronounced after 


ntence is paſſed. in tbe life-time of the wife, none 


urſe, if the parties are not divorced in the life- 
e of the wife, it muſt be certified to the 


And marriages are actually void without 
tence, when the poſitive law, expreſſed in 
ſe ſtatute, has declared them to be void, or 


ng for want of diſcretion, or becauſe at the 
jc of the celebration of the marriage ceremony, 
man had a wife, or the woman had a huſ- 
a, but when the validity of a marriage de- 
ds altogether upon the Canon Laws, the mar- 
e, though ſolemnized between perſons within 
Levitical degrees, will be voidable only, and 


ounced, it is not actually void, 


eſial 
Ice 


A marriage between two perſons, of whom 
whether it be the man or the woman, is 
already 


death of either of the parties, ſo that if no 


be pronounced after her death, and, of 


ucts of Common Law that the man and woman 
re huſband and wife; though, in truth, the 
rage between them might have been avoided. 


parties were not of ability to make any con- 


| be avoided by ſentence; yet, till ſentence is 


| 
| 
| 
| 
; 
1 
b 


D =p 


Eſtates by the Curteſy, dee. 


already married, is void. On the other hand 
marriage between two perſons to whom it is f 
bidden to intermarry, by reaſon that, in text 
to relation, whether that relation ariſes by co 
ſanguinity or affinity, they are within the Li; 
degrees, is only voidable, and not actually an 
It may be avoided in the life-time of one andi 
other of the parties, but if it is not declared wi 
before the death of either of them, the validi 
thereof cannot, afterwards, be drawn into queſtia 
It is to be known, however, that a ſentence 
divorce from the bond of marriage, pronound 
in the life-time of the parties, may be repeal 
after the death either of the * or by 
of both of them. 


When the marriage is actually void, f 
Courts of Common Law are competent in jun 
diction to ſubmit the trial of the fact to a ju 
whether any ſentence of divorce has been pl 
nounced or not, and though the wife is dead, 
jury may find that a man who claims to be tt 
by the curteſy, was not the huſband of the vom 
whom he ſuppoſes to have been his wite, and 
_ whoſe lands and tenements he claims to be d 
titled. 


Eſtates by the Curteſy, &c. 


ab of one of the parties happens, before a ſen- 
ce, declaring the marriage' to be void, hes 
ſed, it will be no objection to the claim of title 
the huſband, that the marriage was irregular 
unlawful, and might have been avoided. 


Secondly, As to ſeifin : 
And ſeiſin is of two ſorts, either firſt aFual, 


ing on things lying in livery ; or ſome act 
l thereto in the caſe of things lying in grant, 
iving rent, preſenting to an adyowſon, &c. 


condly, legal, or conſiſting in the mere ſup- 
lon of law, without any act of the party. 
n the law intitles a perſon to a ſeiſin, it for 
j purpoſes ſuppoſes him to have that ſeifin ; 
it is really and truly in ſome other perſon, 
the law will not preſume. The fact muſt 
oved, 


he ſeiſin required to entitle the huſband, 
lin in fact, when it may be obtained; and 


a ſeiſin 


When the marriage is only voidable, and the 


y doing ſome act of ownerſhip ; as actually 


i ſeiſin of that nature may not be attained, 


1 Inſt. 29 a. 


x Inſt, 29 2. 


1 Inſt. 29 a. 
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Eſtates by the Curtetp, dc. 


a ſeifin in law, with diligence on the part of 
huſband, or his wife, to reduce the eſtate 9/4 
actual ſeiſin, when a ſeiſin of that kind may 

had. ' - 


De Gn and To clear the way of all caſes that may interk 
Ichar n. 

3 Tr. Atk. with the diſcuſſion of this point, it is to be obſent 
oo Anno. that the poſſeſſion of a perſon who has a ch 
1 8 intereſt, or of a tenant for years holding un 


3 Rep. 96. the wife, or the perſon from whom ſhe der 
2 2 her eſtate, whether that perſon was her ance 
or made the conveyance under which ſhe be 
Perk. 336. intitled, is, in conſideration of law, the poſſelſ 
of the wife, and therefore, in legal intendme 
gives her a ſeiſin in fad, as contradiſtinguſſ 


® 


from a ſeiſin in law. 


Bl. Cm. It is alſo to be obſerved as to things towl 
x Inſt. 29 a. a woman has a mere or bare right or till, u 
 tradiſtinguiſhed from an efate, that of the 

the eftate is reveſted, or the title aſſerted 

ſeiſin recovered, ſhe has neither a ſeifn in! 

or in law; and, of conſequence, the hui 


claiming under her upon the ground of MX 
to be ſeiſed, can have no title. 


Eſtates. by the Curteſy, &c. 


In all caſes in which an actual ſeiſin may b 


mined during the coverture, the law requires 
huſband, that he may intitle himſelf to be 
nant by the Curteſy, to ſhew that he or his wife 
; had ſuch ſeiſin. 


fore entry, either by herſelf or by her huſband, 
that her eſtate is not reduced to a ſeiſin in fact 
an actual entry, the huſband, for his negligence 
| inattention to what is evidently the intereſt of 
wife, ſhall not be Tenant by the Curteſy. 


In regard to lands, of which there is no 
int, who is intitled to the poſſeſſion, it will 
be a ſufficient excuſe for the huſband, that 
uſed all diligence in order to his entry. He 
ſt actually enter. Thus if a man, ſeiſed in fee 
lands of which he has the poſſeſſion, dies, 
Ing a daughter who is his heir at law, who 
a huſband, by whom ſhe hath had iſſue, and 
immediately upon his receiving intelligence 
he death of his father-in-law; haſtens to take 
Elon of his lands, but before he reaches the 
his wife dies, and afterwards, and ſo ſoon 


11 1 as 


481 


As if lands deſcend on the wife before her 1 laſt. 29 a. 


. | Dr. & Stud. 
rriage, or during the coverture, and ſhe dies p. 


172. 


4.82 


p-. 172. 
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p. 172. 


Dr. & Stud. the tenancy. It was poſſible that an actual ſei 


Dr. & Stud, The preſcript rule as 10 land, is, that 
huſband ſhall not be Tenant by the Cum 


x Rep. 98a. againſt reaſon that thoſe things which ate 
2 Inſt, 29 a. 


Eſtates by the Curteſy, &c. 


as he can, and ſo ſoon as according to the na 
of things it was poſſible he ſhould have done] 
he enters, yet, ſo ſtrict is the law, that all 
diligence, great as it is, will not intitle him 


or a ſeiſin in deed, in contradiſtinction to a ſo 
in law, might have been obtained. This ist 
only circumſtance which the law regards, It! 


not ſuffer any excuſe to be made, or attend to: 


reaſon that may be aſſigned for the omiſſion, 


unleſs the wife has, either by herſelf, or by 
tenant of a chattel intereſt, or by her huſde 


a poſſeſſion in fact. 


In thoſe caſes, however, in which the 
has a ſeiſin in law, which the huſband can 
poſſibility reduce to a ſeiſin in fact, the las 
neceſſity, diſpenſes with the requiſition af 
actual ſeiſin, upon the maxim, that pil 
excuſat legem, and the principle that it voll 


table by the act of God, and which 10 jndl 
can attain or policy prevent, ſhould be co 


* 


Eſtates by the Curteſy, &c. 


he a prejudice to any one in whom there are 
laches. 


Theſe are the reaſons aſſigned in ſome books. Author of 

' v. 1 j Dr. and 
Jermin, on the contrary, imputes the difference e 
he poſitive law, without any regard to reaſon 


principle. 


If a man, ſeiſed in fee of an advowſon, or ,, PE 
| hath a daughter, who is married, and hath Kitch. 318. 
by her huſband, and the father dieth in the — 
time of his daughter, and ſhe dieth before 

rent becomes due or the church becomes 
yet her huſband ſhall be Tenant by the 
ely, becauſe he could not by any poſſibility 

any other ſeiſin, and for that mpotentia 
at legem, 


nd although the church becomes void in 
lfe-time of the wife, and ſhe dies before 
nd of fix months from the time of the 
ance, yet her huſband ſhall be Tenant by 


urteſy, if he preſents to the church before 
x months are elapſed. 85 


Ii 2 In 


e 


484 


Fol. 66. 


became void during the coverture, and, 9 
1d, on 


Eſtates by the Curteſy, &c. 
In the caſe of 7th of Edw. 3d, the advoy 


quare impedit for the preſentation, brought hy 
huſband and wife, and the death of the x 
pending the ſuit, the queſtion was, whether 
huſband might, after the death of hi 

maintain the ſuit for the preſentation, in as n 
as the wife died after avoidance and before! 
ſentation, and one of the Judges held tha 
ſhould be Tenant by the Curteſy, and Hel, 
J. was alſo of this opinion. Upon theſe ey 


ſions, and the conſequent determination of 
caſe, the reporter makes the obſervation, th 
huſband ſhall hold an advowſon in groſs, by 
Curteſy of England, though his wife never 
ſented to the church. 


But in thoſe caſes in which the wife hasa 
in law, and not an actual ſeiſin, it muſt alſol 
a part of the caſe on which the huſband gr 
his title, that he might not have attaine 
actual ſeiſin. Therefore, if in the inſtance! 
have been already propoſed of an eſtate | 
wife in a rent, of which ſhe has a ſeiſin i 
only, and not an actual ſeiſin, the day of pal 
incurs after the commencement of the wifes 


Eſtates by the Curteſy, &c. 485 


4 during the coverture, and neither the huſband 
the wife, or any perſon acting under them, and 
their authority, receives the rent in the life- 
ne of the wife, the huſband ſhall not be in- 
ed on her death. = 


There is a difference, however, as may be ob- 


ed from the caſes which have been ſtated, 3 
* 


ween the avoidance of an advowſon, and the 7 


e of the day of payment of rent: as to an 
owſon, it is ſufficient that the huſband pre- 
sto the church within ſix months from the 


that the benefice becomes void, though his 
dies before the fix months elapſe. As to 
the huſband muſt have receipt thereof, if 


becomes due in the life-time of his wife and 
g the coverture, or he will not be intitled. 


And from the cautious and qualified manner 1a, 19% 29. 
hich Lord Coke ſpeaks of the title of. a 

nd to be Tenant by the Curteſy, when the 

of the wife is not reduced to an actual 


but ſhe hath merely a ſeiſin in law, it is 
nt, that this very eminent lawyer inclined 
opinion that nothing but the want of a 
in the huſband, to bring the eſtate of his 
1 wife 
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and the huſband neglects to follow up U 


Eſtates by the Curtetp, de. 


wife to an actual ſeiſin can be offered as an 
cuſe for the omiſſion. His opinion, thereg 
muſt have been, that if the right of reducing 
eſtate of the wife to an actual ſeiſin ever of 


right, and does not obtain ſuch ſeiſin in 
life-time, though it is in his power, conſiſten 
with his right to do ſo, he forfeits all claim u 
Tenant by the Curteſy. 


It follows, then, as to an eſtate in rent 
which a man might have been Tenant by 
Curteſy, if a day of payment had not dy 
in the life-time of his wife, that he ſhall fo 
all claim of title, quo ad, the ſeiſin in law, be 
a day of payment has elapſed, and, by rece 
the rent, he might have had a ſeiſin in 
The law will ſuppoſe a man induſtrious, ti 
finds him of a contrary diſpoſition; but 1 


as that diſpoſition is diſcovered, it deals with! 


accordingly giving him the tenancy when 
diligent, and depriving him of it when 
remiſs and inattentive. 


| The caſe of the advowſon may be object 
this doctrine. Before the objection 1s inſiſted 


eltates by the Curteſy, &c. 


hould be conſidered that this caſe has its par- 
lar circumſtances; that the law allows the 
ron fix months to fix on an incumbent, and 
ws him that period that he may have conve- 
nt time to make choice of a proper perſon. It 
uld be repugnant, then, in the law to ſay that 


has been remiſs, who has been uſing that di- 


ence, in chooſing a proper perſon to be the in- 
bent, which, both by his conſcience and the 
of the land, he is injoined to do. 


It ſeems to have been doubted at one time, 
ther the huſband may be Tenant by the 
neſy of an advowſon, when he has the right 
reducing the eſtate of his wife to an actual 
n, and he omits to exerciſe that right. 
- 

The caſe propoſed by Perkins to this point, is 
following : a wife having a ſeifin in law of an 
owlon in groſs, which fell to her during her 
erture, the advowſon became void, and the 
op preſented by lapſe; and this writer was 
pinion, and accordingly has propoſed, that 
hulband ſhall be Tenant by the Curteſy; but 
Hargrave ſays he finds no caſe to warrant 

114 this 
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' Annotations thj inion: it { 
23 this opinion; and it ſeems clear, upon the auth, 


29a. rity of Lord Coke, and upon principle, that a, 
ſo circumſtanced could not receive ſuch decify 


= 

I ae PE <— — — = a_ = * — on 
Tt. Secs R 7 — — 
3 * 3 — 22 — 


as” 
* p 


unleſs the wife had an actual ſeiſin at ſome t 


3 - 4 

n 
* 

TY 


+ $2 
* 


during the coverture, and, afterwards, ſuffer 
the right of preſentation to lapſe to the ordim 
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However it is not clear, whether it is neceſſ 
in a caſe like the one under conſideration,: 
the wife ſhall have an actual ſeiſin during t 
coverture, when ſhe has had a ſeiſin of that ſo 
at ſome former period after the commencend 
of her title to the eſtate of which ſhe is ſeiſe 
and the laſt incumbent held in under her pre 
tation. There is no doubt it is conceived! 
that if the huſband had formerly preſented dun 
the coverture, or if after the preſentation up 
the lapſe and during the coverture the chu 
had become void, and the huſband had preſent 
in the life-time of his wife, on ſuch avoidance, 
would have been intitled to be Tenant by ti 
Curteſy of the advowſon after her death, 


The opinion of Lord Coke, as expreſed 
Caſe, the 8th Book of his Reports, would lead t 
concluſion, that a huſband cannot be Ten 


the Curteſy in any caſe in which the witc has! 
0 


In Pain's 


eſtates by the Curteſy, &c. 


ich ſeiſin as will make her an anceſtor. This 
nion is not well founded, and his Comments 
Unleton in the firſt part of his Inſtitutes ſuffi- 
ntly prove, that a ſeiſin in /aw will intitle the 
hand when he cannot obtain a ſeiſin in deed : 
dit is well known that a ſeiſin in law will not 
ake an anceſtor. 


And ſuch ſeiſin muſt be, 1ſt, of a ſole or ſe- 
nl ſeiſin; 2dly, of the eſtate of the immediate 
bald, and that eſtate muſt, 3dly, be of inhe- 
ance; or the wife muſt be ſeiſed of the firſt 
te of inheritance, without any intermediate 
ed eſtate of freehold : and, 4thly, of that 
lity, that ſome iſſue which the huſband may 
e by his wife, may by poſlibility ſucceed to 
eſtate of which ſhe is ſeiſed, as her heir. 


As to the firſt point: the ſeiſin muſt be of a 


or ſeveral eſtate, and not of an eſtate in 


enancy, 


The contrary has been ſaid, and Lord Coke 
& notice of this opinion under the Chapter in 


i he treats of the eſtate of this tenant. The 


propoſed is, if lands are given to two 


women 


1 Inſt. JO A, 
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Eſtates by the Curteſy, xc. 


women and their heirs of their bodies begotten 
and one of them takes huſband, and has iſſue a 
dies, the inheritance being ſeveral, the huſh 
ſhall be Tenant by the Curteſy; but Lord (4 
x Inſt. 183. in his Commentary on eſtates in Jointenan 


explodes this opinion, upon the ground, t 
though the women have ſeveral inheritances, th 
have the immediate freehold jointly, To inti 
the huſband then, there muſt be a ſole feifin 
well of the eſtate of freehold, as of the eſtate 
inheritance. 8 


If the woman has the eſtate of the immed 
freehold, which is alſo an eſtate of inheritan 
Jointly with another, it is clear that the huſh 
will not be entitled; and when ſhe has the tr 
hold and inheritance by ſeveral eſtates, it wil, 
the ſame reaſon, make no difference, whether 
one or the other of theſe eſtates is joint. If ei 
of them is joint, the huſband cannot claim u 
intitled. When the freehold is joint, and a 
not become ſeveral in the life-time of the il 
the title of the ſurviving jointenant will, 8 

that eſtate, be prior in point of time to the 
of the huſband. In fact he has no title Ml 
either the freehold or inheritance is held 


eſtates by the Curtety, &c. 


e and another jointly. As to the ſecond and 
rd points, that the wife muſt have the eſtate 
the immediate freehold, and that that eſtate 
iſt be of inheritance, or that the wife muſt be 
ſed of the firſt eſtate of inheritance without any 
mediate veſted eſtate of freehold. If the 
+ is ſeiſed of the immediate freehold, and not 
an eſtate of inheritance ; or if ſhe is ſeiſed of 
eflate of inheritance, and that eſtate is not the 
eſtate of inheritance; or if ſhe has not the 
mediate freehold in reſpect of that eſtate or 
ſe other; or having the immediate freehold 
| the firſt eſtate: of inheritance, this is in re- 
t of diſtinct eſtates, and they are intervened 
an eſtate of freehold, though that eſtate is de- 
inable on the death of the wife, the huſband 
ot be Tenant by the Curteſy. 


Therefore if A the wife of B is tenant for 
remainder in tail to C, the huſband cannot 
enant by the Curteſy, becauſe his wife has 


ſtate of mere freehold, and not an eſtate of 
nance, 


» 


gain, if A the wiſe of B is tenant for life, 
a remainder to C for his life or in tail, with 
| remainder 


492 Eſtates by the Curteſy, & 


remainder to A in tail, and A dies during ü 
continuance of the eſtate of C, the huſband ſh 
not be tenant by the curteſy, for though the u 

= has the eſtate of the immediate freehold, andi 

| : f firſt eſtate of inheritance, yet as C has an ins 
vening eſtate of freehold, that eſtate will preve 

a title to be Tenant by the Curteſy from ariſing 

| the huſband ; and when C is tenant in tail, 

wife has not the firſt eſtate of inheritance. 
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Again, if A the wife of B is tenant in tai 
in fee, but her eſtate is preceded by an eſtateto( 
for his own life, or the life of A, B the huſhy 
ſhall not he Tenant by the Curteſy, becauſe 
wife has not the eſtate of the immediate freehd 
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for that belongs to C in reſpect of his eſtar 
lite. So if A, the. wife of B, is tenant forl 
2 remainder to C for her life, remainder 10 4 
. | { tail or in fee, and the eſtate of C, for the lifed 
1 continues to the time of the death of A, B 
not be tenant by the curteſy; for the ſeveral ct 
of A are intervened by an eſtate of freeholdu 


This point was determined with reſp 
Dower in the caſe of Duncombe and Dunconbt,! 


the pr inciple of that determination is equall 
lick 
pla 


3 Lev. 437. 


Eſtates by the Curteſy, &c. 


cable to tenancy by the curteſy. In that caſe 
ynque ſeiſie que Dower was pleaded, and upon 


murrer, it appeared, that A was tenant for life 
minder to B and his heirs for the life of A, 
mainder to the heirs male of the body of A, re- 


under over: A marrried and died without 


e, and if the remainder to B and his heirs du- 
g the life of A was ſuch an interpoſing eſtate 
een the eſtate to A for life and to him in tail, 
it his wife ſhould not be endowed was the queſ- 
h; and, in ſupport of the demurrer, it was ſaid 


tall the eſtate was really in A, and the remain- 
to B for the life of A was but a poſſibility, 
t if A ſhould commit a forfeiture, B might 


eadvantage of it, to preſerve the remainders, 
that though by reaſon of this poſſibility the 
te to A for her life was not merged, yet the 
was executed to ſuch purpoſe that his wife 
id be endowed ; but the Court, on the firſt 
ment, gave judgment againſt the demurrer. 
| reaſon ſeems to be becauſe the huſband 
not ſeiſed of the frechold and inheritance» Bac. Abr 
et ſemel, 825 


It has been ſaid that to prevent the title of 
hulband, the intervening eſtate of freehold 
muſt 


/ 
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muſt be veſted; and according to this opinion 
difference is between a veſted eſtate and an eſ 
in contingency, which does not veſt in int 
in the life-time of the wife, and becomes void 
event by her death. Therefore, if A the git 
B is tenant for life, remainder in tail to a per 
-unborn, and for that reaſon incapable of taki 
or to a perſon who has a preſent capacity y 
reſpect to exiſtence, but wants that capacity 
reaſon that the limitation is to take effeq q 
contingency, with a remainder to the wife int 
or in fee, and the contingency upon which t 
limitation is to give a veſted intereſt does 

ariſe, or the perſon to whom the limitation 
made is not born, in the life-time of the viſe, 
that upon her death the limitation of the eſtar 
contingency becomes void for want of a precedl 
eſtate of freehold to ſupport the remainder, 
huſband ſhall not be Tenant by the Curteh, 


Cro.Eliz.zzs On this point there has been a differen 
 Fearne 265, Opinion among the lawyers. In Cordal's al 
deviſe was made to A for life, with remind 

his firſt ſon in tail, and ſo on to his ſecond) 

&c. remainder to the heirs of the body of 

it was reſolved, that the poſſibility of the ; 


Pl 
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re that might interpoſe, kept the remainder k 
nil during A's life, ſo disjoined from his im- 4 
Jiate freehold, that his wife could not be en- 1 
ved. 0 


But this adjudication was denied to be law in 
aſe of Hooker and Hboler, in which, lands Ca: Temp. 
> conveyed to the uſe of A and his wife for pearne 265. 
lives, with remainder to the uſe of B the 
f A for his life, remainder to the firſt and 

r ſons of B in tail, remainder to his daughters 

1, remainder to A in fee. A and his wife 

in the life-time of B, and the remainder in 

d A deſcended to B, who afterwards died 

but iſſue, leaving a wife, and a queſtion was 

whether the wife of B was intitled to dower 

lands. That queſtion was thought to depend, 

great meaſure, on another, viz. whether the 

agent remainders to the firſt and other ſons of 

deſtroyed by the acceſſion of the remainder 

to A by deſcent, at a time when he had a 

ling eſtate of freehold, and neither of the in- 

late eſtates was veſted ; and it was decreed 

de wife of B was dowable : and Lord Hard- 

with one of the Judges, was of opinion, 

© contingent remainders were deſtroyed by 
a merger 


496 
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a merger of B's eſtate for life, for want of x 
.ceding eſtate ,of freehold, veſted in inter 
ſupport them: and Lord Hardwicke, with 
of the Judges, held, that even ſuppoſing 
after the deſcent of the fee upon B, there renu 
any poſſibility of the eſtate opening to let i 
contingent remainders, yet as the contingeng 
never happened, and, the huſband being d 
never could happen, the wife was entitle 
dower: and Lord Hardwicke obſerved, thy 
did not think that Cordal's caſe was lau. 
the better opinion ſeem to be expreſſed i 
reſolution of Cordal's caſe, the law would | 
been propoſed. accordingly, if a more my 
determination had not refuted the doctrine q 
opinion.—With theſe obſervations the » 

muſt form an opinion for himſelf. © The k 

ſtated, is agreeable to the opinion of ſomed 


moſt able Lawyers that ever preſided in our 


of Juſtice, who delivered their ſentiments' 


expreſs adjudication of the point, denying 


it was warranted by law; and this it is cond 
is ſufficient to juſtify the ſtatement of theirq 
as law, ſo far as an evidence of what is 
depend upon judicial tranſactions and the pl 
of deciſions. 
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The law is poſitive and general in requiring 
A the wife ſhall have ſeiſin of the immediate 
hold ; therefore if the eſtate of the immediate 
hold is ſuſpended at all times during the 
rerture, by an unity of title in the wife; or if 


freehold which the wife has at ſome time 


ring the coverture 1s defeated by a recovery on 

elder title, or an acquieſcence by the wife in 
Wt title, and her ſubmitting to do, in reſpect 

of, that which the law would compel her to 


the huſband: cannot be Tenant by the Curteſy. 


Therefore, as to ſuſpenſion, if a man makes 


aſe for life of the tenancy to the perſon who * Inſt. 29b. 


the ſeignory, and taketh a huſband, and hath 

> by him, and dieth, the huſband ſhall not 

enant by the Curteſy ; but it is admitted, 

if the leaſe made by the tenant is for years __ 
j the huſband ſhall be Tenant by the Curteſy. 


80 if a woman, ſeiſed as heir of her father, 1 


fies, and has iſſue by her huſband, and her Power. 
er, who is intitled to be endowed, recovers 
d part for her dower, or the ſame is aſſigned 
by the huſband and wife; as the title of 
idow defeats the freehold of the wife, and 

K k the 
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ſeiſin marries a man, and her eſtate. is divef 


hold, as an eſtate to her and her heirs duringi 


' ference between an eſtate which, in its limitl 
| is bounded by the period of a4 life, and wil 


Eltates by the Curtely, &c, 


the wife is, after recovery or aſſignment, in 
ſame ſituation as if ſhe had never had feifn 
the freehold of the part ſo recovered by, or afſion 
to her mother, the huſband: cannot had 
Tenancy by the Curteſy in the part ag N 
or eee 


So if a woman who has the freehold-by i 


by the entry, or action of the diſſeiſee, the hul 


ſhall not be intitled by the Curteſy, _ 


And the wife muſt alſo be ſeiſed of an eſ 
inheritance, and not merely of a deſcendible i 


life of another perſon. An eſtate with this limi 
tion, as has been before obſerved, is not of inhel 
ance, but of freehold. only. The eſtate properly 
to be of inheritance, is that which, in point oftil 
may have continual and perpetual exiſtence 


It is to be noticed alſo, that there 14 


tainly determine when the event of the deat 
that perſon upon whols life it is held, ſhall 


Eſtates by the Curteſy, &c. 


1 an eſtate which may have perpetual continu- 
t as to extent of time, though it is liable to be 
ided for want of power in the perſon by whom 
limited, to bind thoſe who ſhall be intitled to 
im the eſtate in ſucceſſion from him. 


Thus a. conveyance in fee, made by tenant in 4 
by grant, releaſe, or confirmation, may be x Inſt. 42 a. 
ed by his ifſue after his death; yet this 10 Rep. 


Seymour's 
id Caſe, 


eyance paſſes an eſtate of inheritance, and Cu. 


huſband of a woman, 'claiming under an 
e of this ſort, may be Tenant * the 
ey, in right of her eſtate. 


ind for the ſame reaſon that a man ſhall be 
nt by the Curteſy, when the eſtate of his wife, 
ent in point of quality, to give him title, is 
ded by a term of years, fo, and for the ſame 

he ſhall be equally entitled, when the wife 
de eſtate of the immediate freehold and the 
ſtate of inheritance, without any other i inter- 
5 eſtate than a term for En. | 


hus Ralph Bates Ws tenant for life, with a S:lk. 54. 
Nelſ. Lutw. 
Wider to truſtees for 99 years, with a remainder 333. 


icirs male of the body of Ralph (by which 
Kk 2 he 
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x Inſt. 9 b. And this ſeiſin muſt be had at ſome tim 


ſome time during the coverture, the mal 


Eftates by the curtetr, i. 


he had an eſtate in tail male) and the tenant 
life dying in the life-time of his wife, the queſh 
was, whether ſhe ſhould be endowed, now; 
ſtanding the intervening eſtate for years; and 


was reſolved that ſhe ſhould be endowed, for 
the intervening eſtate was for years only, and} 
not to be regarded; that at Common Lay! 


- freeholder might deſtroy an eſtate for year 
feigned recovery; and that, as the caſe was, i 
died ſeiſed of an eſtate in tail: it was heldt 


that it would have been otherwiſe, if the me 
or intervening eſtate had been for life, for thatt 
eſtate would have obſtructed dower. + 


ring the coverture; but it matters not at 
time, whether in the former or in the latter 
thereof. Therefore, if the wife is actual) f 
at ſome time during the coverture, and, i 
wards, diſſeiſed, and her eſtate is not rev 
her liſe- time, yet, as ſhe had an actual ſel 


was her huſband during the time that ſhe 
ſeiſin of her eſtate, ſhall be tenant by the 
and in this place the difference in the ik 
in which there is a ſeiſin, and in which (lf 


* 
. 


— ». 
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ne, during the coverture, may be. propoſed in 
caſe of diſſeiſin before put, by way of con- 
Uiſtinction, by ſuppoſing the perſon who is the 
hand of the woman at the time of the diſ- 
in to die in her life-time, and that ſhe is 
en to wife by another man, and dies in his 
time, and before her eſtate 1s reveſted : in this 
the ſecond huſband ſhall not be tenant by the 
eſy, becauſe his wife had no ſeiſin of her 


{— Wl 


te, either in deed or in law, at any time during 
coverture between them. 


Ind it is to be obſerved in this place, that if 
rife has an actual ſeiſin of the eſtate at any 
before her death, either before or after her 
age, and her eſtate is not diſcontinued nor 


ed by the curteſy, though neither his wiſe, 
in her right exerciſes any act of ownerſhip 
time during the coverture, and though an 


unity of exerciſing that right offers during 
ime, {hr 


a woman who has ſeiſin in fact of a rent, 
& a man and has ifſue by him, and a day of 
ent elapſes after the marriage, and in the 
Kk 3 life- 


ed before the marriage, the huſband will be 


305 


1 Inſt, 29 b. 


x Inſt, 29 b. 


Eſtates by the Curtety, ct. 
life-time of the wife, and the huſband onid 


receive the rent, yet, notwithſtanding the da 


of his wife in his life-time, and his omiſſion 
receive any part of the rent during the cover 
he ſhall be tenant by the curteſy. 


And it will make no difference whether | 
wife becomes intitled to ſeifin before or aſtert 
huſband has iſſue by her, and whether the iſſued 
before or after the wife acquires her title or ſel 


4thly. The eſtate of inheritance muſt be 
that nature that ſome iſſue which the huſt 
has by his wife may ſucceed to the eſtate of yi 
ſhe is ſeiſed, in her right, as her heir, 


| Therefore if A is tenant in tail to herand 
heirs of her body by B, and takes C to hull 
and has iſſue by him, yet C cannot intidl l 1 
to be Tenant by the Curteſy, in as much 
child which he can beget on this woman cal 
ceed to the eſtate of which ſhe is ſeiſed. 


Again, if A, in the caſe laſt propoſed, 
remainder to her and her heirs of her bodyt 
yet C cannot be Tenant by the Curtely, d 


Etates by the Curteſy, &c. 


wife is /eiſed of an eſtate tail to her and her 
is of her body by B, to which eſtate no child 
gotten on her body by C, can ſucceed by any 


ſibility. 


But ſuppoſe in the latter caſe that B dies with- 
tany children by A, inheritable to the eſtate 
yen to her and her heirs of her body by him; 
that there are iſſue of a marriage between A 
3B, inheritable to the eſtate limited to A and her 
rs of her body by B, and that there is a failure of 
h iſſue in the life-time of C, and it ſeems pretty 
ar that when B dies without marrying A, or 
ing any iſſue by her; and alſo when B marries 
ind has iſſue by her inheritable to the intail, 
there is a failure of ſuch iſſue in the life-time 
„the wife, as to the eſtate given to her and gupra and 
heirs of her body by B, becomes tenant in wat wif 
after poſſibility of iſſue extinct, and having . 8e. 
mmediate eſtate tail, that eſtate will execute 
poſſeſſion by the merger of the preceeding 
cular eſtate, and that the huſband may be 
ant by the Curteſy, in as much as the wife is 
d of the eſtate to her and her heirs of her 
by C, and the iſſue which he has had by her, 
ſibility when they are dead, might have been 
4 intitled, 
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I Inſt 30 a. 


x Inſt, 29 b. 


Wr. on Ten. 


1 Inſt. 29 b. 


1 Inſt. 29 b. 
1 And. 35. 


intitled, and, when they are living, may intitle e 


Eſtates by the Curtety, &. 


themſelves to that eſtate. 


There muſt be iſſue, firſt born alive, Secondly, 
during the coverture, Thirdly, which have the ö 
poſſibility of intitling themſelves to the eſtate of 
which the wife ſhall be ſeiſed at ſome time during 
the coverture, Fourthly, as her heir. : 


As to the firſt point, that the iſſue muſt bd 
born alive. The bringing forth a dead bornf 
child, is to the purpoſe of intitling the huſband 
to be Tenant by the Curteſy, as having no child! 
at all. In the language of the law mortuus exitu 
non eft exitus. A dead child cannot, by any poſſi 
bility, take as heir to his mother. A child of 
this deſcription has no exiſtence, conſequently it | 


can have no capacity, In the time of Glanvilf 
and Bracton it was held that the iſſue muſt bg 
heard to cry: Crying is indeed the moſt perſua | 
five proof of life, but it is not neceſſary at thi_h 
day, whatever might have been the rule of evi 
dence in former times, to prove that the child 
was heard to cry. It is ſufficient that the chil 
was born alive, and whatever circumſtances wil 


go the length to ſatisfy a jury that the child hag 
| lich 


Eſtates: by the Curteſy; &c. 50 5 


iſe, as motion, &c. will prove the fact of exiſt- 
nce, and, in that particular, give title to the 
tuſband. The form of pleading warrants theſes Co. 34 

, ; 6 - Pain's Ca, 
poſitions. The iſſue, or point to be tried, is, 
whether there was a child or not, and the effect - 
of the iſſue is whether the child was born alive. 
Formerly the manner of pleading was different, Dyer 25. 
x may be collected from a writ in the time of 
Hen, 3: That writ ſtates the law in theſe words, 
cum conſuetudo et lex angliæ fit quod 2 
« aliquis deſponſaverit aliquam mulierem, five c Ha 
« yiduam five aliam, hereditatem habentem, et right on 
ipſe poſtmodum, ex ea prolem ſuſcitaverit, 
" cujus clamor auditus fuerit inter quatuor pari- 


Ten. 194. 


" ctes, idem vir, fi ſupervixerit ipſam uxorem 
ſuam, habebit, tota vita ſua, cuſtodiam, heredi- 
* katis uxoris ſuæ licet, ea forte habuerit heredem 
de primo viro ſuo, quæ fuerit plenæ #tatis.” 


And in this place, the law of the Almains on 
lis point may be introduced, both with a view 
billuſtrate the law of this kingdom, and to prove 
ihat has been before aſſerted, that there is a 


lriking reſemblance between our laws: and 8 


bus of that people. The laws of that nation DS 
klcribe Tenancy by the Curteſy to be: * Si qua Ten. 194, 


in notis. 
„ mulier 


—— 5 : 
a — i . — — ä 
ä = the £ — SE — 
— - > —— DO —. 4 E 
— — — — — 
OS > l l 


—̃ — = 
—_W——— - 12 * — 
— | bY 12 = Fx = 2 
— A = — 
* 2 
= > + Foe. bp 


"> — — — 
— 2 


— =. => 


" == — — 
—— 7 


506 


1 Inſt. 29 b. 


a baſtard, and cannot, by any poſſibility » cial 
to be intitled to any eſtate as heir; conſequent 


| Inheritable to the eſtate of which the woml 


< nuptum pregnans peperit puerum, et in ir | 
hora mortua fuerit, & infans vivus remanſeil 
* aliquanto ſpacio vel unius hore, ut poſſit ape 61 


ad patrem pertineat; et tamen ſi teſtes hab T 


« aperire potuiſſet culmen domus videre et quatulf 


be born during the coverture. The term duriff 
the coverture, at the ſame time that it does \ 


Effates by the Curtety, Kc. 


© mulier que hereditatem paternam habet 90 | 


oculos et videre culmen domus, et quatuor p 
ct rietes, et poſtea defunctus erit, hereditas materſ 1 


& pater ejus quod vidiſſent illum infantem oculM 


« parietes tunc pater ejus habeat /icentiam cum lei 
« jpſas res ande, 


And as to the ſecond point, that the iſue mil 
extend to a child born before the marriage, e 4 
due a child born after the death of the wife 

Firſt then, that the child muſt be born a 
the marriage. A child born before marriagę 
child, ſtanding in this predicament, cannot 


afterwards becoming the wiſe of the perſon i 
whom this child was begotten, was was ſeiſod, or (18 


Eftates by the Curteſy, &c. 


. cid, during the coverture. What Martial 
Wis of a baſtard, with reference to the Civil law, 
nec correſponds with the notions of our law: Epis 


Cui pater eſt populus eſt ſibi pater nullus 
et omnis: F1 


Cui pater eſt populus non habet ille patrem. 


And ſecondly, that the child muſt be born z 
tine, that is, before the death of the wife. 
If the wife dies in labor, and the Cæſarian rs a. 
xeration is performed, the huſband ſhall not be Pain's Ca. 
aant by the Curteſy. His right to the tenancy 
eit to begin by the birth of a child, and to be 
Wnſummated by the death of his wife. In the 

iſe ſuppoſed, the facts are reverſed, in order of 

Wc. The death of the wife happens in the 

cl: place, and the birth of the iſſue takes place 

erwards, Other reaſons are aſſigned, but they 

ve little weight. It is material, however, to 

preſs the obſervation, that the coverture ends 

th the death of the wife. ar 


The caſe in which the Cæſarian operation was, 
rmed, is that of one Reppers of Norfolk, Pain's Ca. 
d took to wife an inheritrix who was great 


with 


38 


Eſtates by the Curtety, &. 
with child by him, and died in her travail, a * 


the iſſue was ripped out of the mother's be : 


alive; and on a reference out of Chancery, t W3 


1 Inſt. 29 b. 


Court of Common Pleas reſolved that the huſba J 


| ſhould not be Tenant by the Curteſy, for t 


reaſons that have been aſſigned, in introduciifi N 


the learning on this point; and becauſe the et 


deſcendeth to the child, while in its mothe| 
womb, or immediately upon its birth, and f 4 


eſtate of Tenant by the Curteſy ought not to tai 5 


away the immediate deſcent. 


And as to the principal point, that ſuch ch | 
muſt have the poſſibility of intitling itſelf 7 
eflate of which the wife ſhall be ſeiſed at ſolf 
time during the coverture. | | 


As to the quality of the eſtate, it muſt be 


the deſcription before mentioned, that is eit 


the immediate freehold which muſt be of in 


ritance, or the eſtate of the immediate freeho 
and the firſt eſtate of inheritance without any 


_ tervening eſtate of freehold. 


And as to the iſſue, they muſt have the pe 
bility of ſucceeding to the eſtate of which 


Eſtates by the Curteſy, &c. 


e is ſeiſed, at ſome time during the coverture; 
K+ with reſpet to perſon and perſonal quali- 
ons; and ſecondly, with reſpect to the eſtate 
wich the wife is ſeiſed in point of quality; 
Wi the manner or ſpecial form in which it is 
ad. 


2 


ud firſt, as to perſon and perſonal qualifi- r Inft. 2g b. 
ons: If the wife is delivered of a monſter ht cat 
ich hath not human ſhape, this is no ſuch iſſue 
xill intitle the huſband to be Tenant by the 
reh. A monſter cannot inherit. It is con- 
ed as an unnatural birth, and altogether re- 
wed from the ſucceſſion. 
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A mere deformity in the child is not the : Inf. 25 b. 
ect of this remark. The diſtinction depends 
the difference, when there is ſuch iſſue as may 
reed as heir, and when there is not. When the 
is excluded from the ſucceſſion, the birth 
no title to the huſband. On the contrary; 
kn the iſſue which the wife brings into the 
d may be called to the ſucceſſion, the birth 
Wh iſſue will complete thotitle of the huſband, 
ass the birth of any iflue can intitle him. 
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1 Inſt, 29 b. 


1 Inſt. 29 b. 


8 Co. 34 b. 


born an ideot, yet it is a lawful ifſue to make 


wife is ſeiſed in point of quality, with reſpect 
Fx the manner or ſpecial form of the giſt.—It is 


male, or female, by A her huſband, and afte 


Eſfates by the Curtety, Ke. 
Thus, if the iſſue is born deaf or dumb, . 


huſband Tenant by the n or to inhe , 
* _ Xx | 


— i 9. 


And ſecondly, as to the eſtate of which tf 


the mere circumſtance of having iſſue that u 
intitle the huſband. The child which is be 
muſt be of that ſex or deſcription that at t 
time of the birth there is a poſſibility that it 
take the eftate of which the wife ſhall be ſeiſe 
at ſome time during the coverture, in ſucceſſi 
from her as her heir. Thus, if a woman has ill 


wards dies, and this woman was at ſome ti 
after her marriage with A, either before or ai 
the birth of this iflue, ſeized of an eſtate in eli 
or in tail general, or in tail to her and her hei 
of her body by A, the huſband ſhall have t 
Curteſy, for that this iſſue might, by poſſibilit 
have been intitled to the eſtate of which the wi 
had ſeiſin during the coverture as her heir. II 
law does not require that the iſſue ſhall actual 
become intitled. All that is neceſſary to the ti 


Eſtates by the Curteſy, &. $13 


the huſband, in this reſpect, is, that the 
id had a poſſibility to ſucceed; not that it 
actually ſucceed. 


The poſſibility of ſucceeding to the eſtate of 
lich the wife has ſeiſin during the coverture, is 

material point; therefore, when the iſſue are 

ded from the ſucceſſion to the eftate of 
ich the wife had ſeiſin during the coverture, 

er by reaſon that the iſſue of the wife by 

ther man, or her iſſue of a particular 'ſex 

erent from that which the huſband has by his 

are inheritable to her eſtate, the huſband 

[| not be intitled by the Curteſy ; becauſe the 

which he has by his wife may not, by any 

libility, ſucceed to any eſtate of Inheritance of 
ich ſhe is ſeiſed during the coverture. . 
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Thus, if A ſeiſed to her and her heirs of her , 10g. 20 b. 
by B, marries C and has iflue by him, C Bl. Com. 
not be Tenant by the Curteſy in reſpect of 
ſtate of A, becauſe his iſſue by this woman 
not by any poſſibility ſucceed to her eſtate. 


v alſo if A is tenant to her and the heirs 
* of her body, and B her huſband has 
iſſue 


312 


of that ſex which the limitation deſeribes, will 


1 C marries A and has iſſue female by her, and t 


C, cannot by any poſſibility ſucceed ; and as 
the remainder in tail female. which might be ta 


The ſame reaſon, reverſed in point of cireu 


Effates by the Curteſy,. &. 
iſſue female by her, this iſſue, as it cannot ſucce 
to the eſtate of the wife, in as much as it is 


intitle the huſband to be Tenant by the Curteſ 


This point will be illuſtrated by the followi 
examples: Suppoſe A to be ſeiſed of lands 
tailed on her and her heirs males of her bod 
remainder to her and her heirs females of 
body, and B to be ſeiſed of other lands intail 
on her and her heirs females of her body, remain 
to her and her heirs males of her body, and t 


A dying in his life-time, he marries B and 
iſſue male by her; C cannot have the tenan 

the eſtates of either of theſe women by the C 
teſy. As to A, ſhe had ſeiſin of an eſtate in 
male, to which the iſſue female, which ſhe bor 


in ſucceſſion by this iſſue female, the wife was 
ſeiſed of that eſtate, but of the eſtate in tail 


ſtances, applies to the eſtate of B; ſhe had feilt 
an eſtate in tail female to which the iſſue 


begotten on her body by C, could not by any il 


ſibi 


etates by the Curtely, Ke. 

bility ſucceed; and as to the remainder in tail 
u, to which this iſſue was inheritable, ſhe had 
y ſeiſin of _ eſtate. 


It is to the efate of the wife, and not to the 
and of which ſhe is ſeiſed, that the iſſue muſt 
einheritable. If it was to the land to which 
they were to iucceed, the huſband would in the 
le laſt propoſed, be intitled to be tenant both of 
te land of A and of ; for the iſſue male, which 


like manner his iſſue female by B may ſucceed 
the land of which this woman is ſuppoſed to 
| ſeiſed, in reſpect of her remainder in tail 
male, 


That it is in reſpect of the poſſibility of ſuc- 
ding to tHe eſtate of which the wife is ſeiſed, 
d not merely and ſimply of ſucceeding to the 
ad, will alſo appear from this cafe:— 


takes back an eſtate to herſelf and the heirs 
les of her body, and marries B, by whom ſhe 
i iſſue a female. This child may ſucceed to 
LI the 


e is ſuppoſed to have by A, may inherit the 
nd in reſpect of her remainder in tail male; and 


A ſeiſed in tail general, diſcontinues her * Infl. 29 b. 
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Estates by the Curteſy, dee. 


the land. in, reſpect of the eſtate tail which A off 
ginally had, yet, as it is of an eſtate in tail m- 1 
and not in tail general, that A was. ſeiſed 4 
the coverture, and it is to the eſtate,.and not mere l 
to the land of which ſhe is ſeized, that the inf 
muſt be inheritable to intitle. the, father to 
Tenant by the Curteſy, the birch of this chil 
will not complete the title of the father. 


$74 


But if A, feiſed in tail male, diſcontinues ki 
eſtate and takes back an eſtate in tail general, a 
marries B, by whom ſhe has iſſue female, 
huſband. ſhall, in this caſe, be Tenant by t 
Curteſy, becauſe it is of an eſtate in tail gene 
that the wife is ſeiſed daring the caverture, and 
huſband has iſſue by his wife, inberilable to ! 
e/late ; but his title to this eſtate is liable to 
defeated, becauſe the eſtate itſelf is defeafib 
Some further obſervations on this ſubject » 
be added when the nature and qualitics of 
huſband's eſtate are conſidered. 


And the title of the iſſue muſt be as the | 
of the wife. For if they are inticled by puret 
as the firſt ſon of the huſband or of the wife, or 
like manner, or more generally as the heir oft 
buſbal 


Eſtates by the Curteſy, &c. 


i huſband. They muſt be intitled as heir of 
7 ſcent from her. Thus much is implied by that 


count of the circumſtances under which this 
ate has place, when it is ſaid that the iſſue 
{ut be inheritable to the eſtate of the wife. Lord 


Ii,” are very material, for that in ſuch caſe the 
xr ought to make himſelf heir to the perſon 
o was laſt actually ſeiſed; which, he continues 
þ obſerve, is the true reaſon that a man ſhall 
t be Tenant by the Curteſy of a ſeiſin in law. 
a man may be Tenant by the Curteſy of 
iſm in law of incorporeal hereditaments, 
itn he cannot by any poſſibility reduce the 
ate of his wife to ſeiſin in fact, this reaſon 
mot be relied on. The obſervations which 
ve been offered, point to the true reaſon of the 
of theſe words in the deſcription. 


It remains to be noticed, leſt the law on this 
nt ſhould be miſtaken, that it is not neceſ- 
nat the child which the huſband ſhall beget 
tis wife, ſhall, at the time of its birth, or at 
L1 2 any 


band, the birth of this iſſue will not intitle 
heir mother to take the eſtate in a courſe of 


yt of the aforegoing deſcription which gives an 


obſerves, that the words, © as the heir of the 8 Rep. in 


Pain's Ca, 


| 4000 il 


h : wh 


| 
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any time during the coverture, be the perſon wh 
is to take the eſtate in ſueceſſion from her, imme 1 
diately after her death. Suppoſe the child if 
have the poſſibility of taking the eſtate of thi 
wife at any time and in any event, and the cif 
cumſtances required by the law, in this particula 4 
to confer a title on the huſband, will be full 
complied with. £ 


Thus, if a woman ſeiſed in fee or in tail oS 
neral, or in tail male or female, marries a m- 
and has iſſue by him inheritable 10 ber eftate 
her heir, and ſurvives her huſband and marri 
with B, by whom ſhe has ifſue of the ſame d 
ſcription: now, when the child by the form 
huſband is a male, this child, according to tl 
canons of deſcent, will have a preference, int 
right of ſucceſſion, to the child of the wife | 
the ſecond huſband, whether that child is a m- 
or female, yet the huſband ſhall be Tenant | 
the Curteſy; for though a ſon by the for 
huſband will take by deſcent. in preference to, a 

Lit. 6. in excluſion of, the ſon or daughter by the je 


21 Hen. , þyſhand, and if he takes in this right, and 
Dower 19. | | 


s Rep. 34 b. ſeiſin, the ſon or daughter by the ſecond huſbat 


cannot, in the caſe of an eſtate in fee, ſucceed 
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; te eſtate, as claiming under him, the ſecond 


hild which he begat on the body of his wife 
ud the poſlibility of inheriting her eſtate, and 
he apparent right of ſucceſſion of the child by the 
mer huſband, and though that right takes place, 
Wakes no difference in the title of the huſband. 
. Ag 

The inſtances in which this tenancy attaches, 
xe now gone through; ſomething muſt, therefore, 
e aid on the nature and quality of the eſtate. 
h point of quantity it is an eſtate for the life of 
tte huſband, as has been already obſerved, and 
nthat reſpect the obſervations which have been 


able to the eſtate of this tenant, ſo long as he 
ontinues the tenancy. After aſſignment, his 
hate becomes the ſubject of thoſe remarks which 


we been made on eſtates pur autre vie, or for 
be life of another man. 


The eſtate of this tenant, with reſpect to its 
ature and quality is a derivative intereſt, and if 


he inſtances of an eſtate tail and eſtates deter- 


viſes are excepted, it falls within the extent of 


band ſhall be Tenant by the Curteſy. The 


made on eſtates for a man's own life are appli- 


ning by ſhifting or (| pringing uſes and executory 


L13 thoſe * 
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thoſe rules which are Proper to derivative eſtat 

whether theſe rules relate to the continuance of 6! 

eſtate in point of tinie, ſo far as the time f 

marked by the limitation, whether contained i | 

conveyance at Common Law, or in a bargain a N 
| pho : = fale which has its effect by the ſtatute of uſes, 
| ov 156. the determination of the eſtate by a cordon 
Fei. a] in point of title, in thoſe inſtances which the tif 
depends on the right. Therefore, fave in ti 

inftances before mentioned, whenever the «tt 

of the wife determines in point of limitation, 

| is defeated by a condition, or evicted upon 
elder and better title in another, the eſtate of 
8 7 behufſband, whether tenant in his own right by t 
Curteſy, or tenant in right of his wife and entit 

to be Tenant by the Curteſy on her death, 
determine, be defeated, or evicted, "yn WI 

the eſtate of — wife. 


5 the wife is ſeifed of a limited detd 
ae An. minable or qualified fee, and her eſtate determi 


notarons befbre the death of Ker huſband, the eſtate, | 
title of the huſband, is gone alſo. 


241 A. 


So if the eftate of the wife is defeated b 
condition: the eſtate of the huſhand, 'when | 
N 8 tl 


Etites by ehe Curtety, -&c 
F itle is com plere and he has ſeiſin, and his title, 
ben he is merely intitled, will alſo be defeated, 
W part of the fame eſlate, or as a particular in- 
gest derived out of that - eſtare. 


50 alſo, if the wife is ſeiſed of her eſtate by 
lſcifin, diſeontinuanee, or any wrongtul act, and 
je ſeiſin which the had is taken away by the 
itry or action of the perſon who has the right; 
eright, the title, or eſtate of the huſband, which 
ur it is that he has, is upon the eviction alſo 


bne away incluſively: and when the wife has 
heral eſtates, one rightful the other wrongful, 
nd ſhe is ſeiſed of the wrongful eſtate during the 
vrrlurr, the title of the huſband is defeaſible, as 
leryed out of the eſtate of the wife; and though 
emight have been intitled to the land, in reſpect 
if the rightful -eſtate, if the wife had had ſerfin 
lf that eſtate during the coverture, yet as ſhe 
kad no ſeiſin of that èſtate during that time, he 
mot make good his claim by reaſon of that 
tate. 


Thus if a wornan, ſelſed in tail general, dif- 
Ontinues her eſtate and takes back an eſtate in 
ke, and marries, her huſband ſhall have his Cur- 
LES: - .:.. "nel 


I Inſt. 29 b. 
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teſy in reſpect of the eſtate in fee; but as th 
eſtate is acquired tortiouſly, it may be cite | 
and though the huſband - would have been intitli ; 
in reſpect of the eſtate tail of the wife, if ſhe h ' 
had ſeifin of that eſtate during the coverture, oi 
as ſhe had no ſeiſin of that eſtate after her ma 
riage, the huſband will not be able to defend i 9 
title even againſt his own iſſue claiming under | 
intail. It is ſaid generally, in our books, t 
the huſband has no title in a caſe ſo circu , 
ſtanced, but this is a miſtake. He is inticled, 
reſpect of the eſtate in fee, though not in reſp 
of the eſtate tail, and his title will not ceaſe 
the eſtate tail ſhall be recontinued ; and when tl 
eſtate 1s recontinued his title under the eſtate 
fee muſt determine as a conſequence. Nor ist 
caſe in Dyer to the contrary of this doctrine: 
rather proves it to be well founded. 


Fol. 41. 


| 
ö 
| 


7.00 to eſtates tail and eſtates determining 
ſpringing or ſhifting uſe, or by executory devl 
the huſband's Curteſy will not ceaſe, thought 
eſtate of the wife as to her heirs, will be defeat 
by the event upon which it was limited, or devi 
to determine. 1 | 


Eſtates by the 'Curteſy, &c. 521 


And firſt, as to eſtates tail: if a woman ſeiſed 
nail general, takerh a huſband, and has iſſue 
a dieth, and the wife dieth without any other 
. che huſband ſhall be Tenant by the Curteſy, 
. yet the eſtate of the wife is determined. 
Jad the reaſon of the title of the huſband as 
d Coke would have it, is becauſe he was in- 
iled to be tenant per legem Angliæ before the 
fate in tail was ſpent, and for that the land re- 
ech. And this eminent Lawyer, following 
p this reaſon, propoſeth theſe caſes by way of 
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ifinction, to illuſtrate the law. If a woman 

mketh a gift in tail, and reſerves a rent to her x Ing. zo a, 
u her heirs, and the donor taketh a huſband 1 A 
d hath iſſue, and the donee dieth without iſſue, id. 

a the wife dieth, the huſband ſhall not be 

mant by the Curteſy of the rent, for that the 

nt is, by the act of God, determined, and 10 

fate thereof remaineth: and he adds, that if a man 

fled in fee of a rent makes a gift in tail general 

bz woman, and ſhe taketh huſband and has iſſue, 

ad the iſſue dieth, and the wife dieth without 

lie, the huſband ſhall be Tenant by the Curteſy 

the rent, becauſe the rent remaineth, and 

bows up the whole with this remark, the diverſiy 

Weareth, Lord Hale, however, thought other- 

waſe þ- 


Plow, Com. 


matter in which the eſtate ſubſiſted. In white 


ſhould be Tenant by the Curteſy. As to if 


eftates vp ehe Curtety we. | 
wiſe; and in his Annotations on this Comment: | 
of Lord Cike's, in'that part in whichhe propoſi | 
the caſe of an eſtate tail created but of a ri 
already exiſting, as furniſhing a point of differene 7 | 
obſerves, that if a rent de novo was granted in of 
and the wife died without iſſue, the 'hnſbalf 


cafe of a rent reſerved upon the gift of an c 
tail, a queſtion may be made, whether a man mi 
have curteſy or a woman dower of ſuch rent, 
as much as there is no eſtate in the vent, but t 
rent is, at this day, in conſequence of the ſtat 
We donis, annexed to the reverſion as incident 
that eſtate; but waving that queſtion, and 
reaſon offered by Browne, in arguing the caſe 
Throckmorton againſt Tracy, ſees to open the l 
on the point. Speaking of this caſe with reſpe 
to dower, he puts it upon the footing of a det 
minable fee, and ſays, the title of the wife was 
be endowed of the rent of inheritance, and the 
cannot be an inheritance in the rent longer thi 
the inheritance of the land endures, and ſo 
one is in reſpect of the other; by which expr 
fions he clearly referred to the continuance of t 
eſtate, and not to the exiſtence of the ſubj{ 


ſe 
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e he is to be underſtood, the point propoſed 
Lord Hale, puts the law in that view in which 
z conſidered in this Treatiſe.* 


| is clear, however, that a huſband ſhall be 
ant by the Curteſy of an eſtate tail, notuith- 
: nding the determination of that eſtate by failure 
| ue. The caſe of Pain, or Pain and Sams, re- 


the huſband it was argued in objection, that the 
ute of the huſband, which is derived out of the 
tte of the wife, cannot continue longer than 
primitive "eſtate; for that the maxim was, 


das the Common law, that if lands had been 


ne the ſtatute de donis. 


ſite ſtalu primitivo ceſſat atque derivativus; but 
ws anſwered and reſolved by the Court, that 


en to a woman, and the heirs of her body, and 
had taken a huſband, and had iſſue, and the 
iſſue 


As the ſtatute de donis, does not extend to huſbands 
ming Curteſy, or wives claiming Dower, it is for this reaſon, 
ably, that a huſband may have Curteſy and a wife Dower of 
tat reſerved upon a gift in tail. For though, as between the 
brand his heirs, and the donee and his heirs, the rent is 
dent to the reverſion: in conſequence of the ſtatute de dong, 
Vs againſt a huſband claiming Curteſy, or a wife claiming 
Mr, the donor muſt, to warrant the poſitions of Lord Coke, 
e a rent in groſs, that is diſtin trom any eſtate, as he had 


$23 


1 And. 184. 
med by Coke, Anderſon, Leonard, and Goldſborough, 1 3 


decided on this very point. Againſt the title ws A 
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iſſue died, and the wife alſo without iſſue F 
which the inheritance of the land did rever if 
the donor, in that caſe the eſtate of the wife ] 
determined, and yet the huſband ſhall be Ten; - 
by the Curteſy, for the ſame is tacite impl q 
in the gift. | 


And as to eſtates determining by a /privyff 
or /hifiing uſe, the huſband ſhall have his Cur 
notwithſtanding the determination of the ef 

1 Leon. 268. Of his wife. Anderſon was of this opinion. 
ſaid, if a feoffment is made to the uſe of J 

and his heirs, until J. D. hath done ſuch a thiff 

and afterwards unto the uſe of J. D. and his he 
the thing is done and J. S. dieth, his wife fl 
be endowed. In this caſe the eſtate of J. S. 
a determinable fee in point of quality, but 18 
not on that account that the wife was entitled 
dower, but becauſe the eſtate of J. D. took ef 

„R. A. 616, By ſpringing or ſhifting uſe. The caſe of I | 

B. A. 125. and Ventrice has been underſtood to be an autho 
to the contrary. That caſe, however, receivec 
adjudication, The Judges of the Court bet 
which this caſe was depending ſor judgment, 
divided in their opinion, and there was no de 
mination on the point. This caſe, then, ca 


* 
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o weight; it left the law as it found it: 
Ven it is remembered that ſhifting uſes and 
tutory deviſes, are within a parity of reaſon, 
that the caſe of an executory deviſe has re- 
med a deciſion agreeable to the opinion which 
ln gave on a ſhifting uſe under the like 
umſtances ; the opinion of Anderſon ſeems to 


nl not only unimpeached, but followed up by 
adjudication to the ſame effect, and grounded 
n the ſame principle. 


do alſo when the eſtate of the wife is avoided 
n executory deviſe, the huſband ſhall have 
Curteſy, though the eſtate of his wife is 
termined. | | 


Thus Fo/eph Sutton deviſed his eſtate to Butler's An- 


F "I notati ns on 
fees, upon truſt to pay the rents and profits NN 


1 Collect. 
Jurid. 332. 


) Barre, till ſhe arrived at twenty-one, or was Euck worth 
& Tuirkell. 


tried; and from and after the ſaid Mary Barrs Tun. 25 
co. 3. 


em for the maintenance and education of 


md have attained her age of twenty-one years, 2 
hould be married, he gave and deviſed all the 
d lands and premiſes to the ſaid Mary Barrs, 
beirs and aſſigns for-ever. But in caſe the 
Mary Barrs ſhould happen to die before ſhe 
arrived 


j 
! 
| 
| 
| 
| 
| 
| 
' 
| 
| 
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for life, with ſeveral remainders over: Mary Ba 


became intitled by way of executory deviſe. 


caſe of the eftate of the wife determined b 


fore ſtands at preſent merely upon the opinio 


Eſtates by the Curtety, &. I 
arrived at the age of twenty-one years, and wid 
out having iſſue of her body lawfully. begottt 1 
then, from and after the deceaſe of the ſaid N 
Barre, without iſſue as aforeſaid, he gave and d 
viſed all his ſaid eſtates unto his grandſon Vll 


married Solomon Hanfard, and had iſſue a ſon, 
died in her life; and afterwards Mary Barrs d 
under twenty-one. In this caſe the Court 
King's Bench were unanimouſly of opinion, i 
on the deceaſe of Mary Barrs, her huſband | 
came intitled to be Tenant by the Curteſy for 
life, and that, ſubject thereto, the deviſees o 


From the manner in which Anderſon put t 


ſpringing uſe, it cannot be doubted but that 
thought it immaterial whether the eſtate of 
wife determined in ber life-time or after her de 
There is no adjudication. on the point. It the 


this great Lawyer. 
The general maxim applying to derivat 


eſtates is, that ceſſante ſlatu primilivo, ceſſat al 
derivait 
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W115, and it hath been obſerved, that when 
We: cate of the wife, ſave in the caſes of eſtates 
nd eſtates determined by ſhifting uſe or ex- 
„ ory deviſe, determines in point of limitation, 
«defeated by a condition, the eſtate or title of 
huſband claiming to have his Curteſy, will 
molved in the determination of the original 
rincipal eſtate. The caſes of eſtates tail, and 
nes determined by ſhifting uſe or executory 
ile, form ſo many exceptions to this general 
and conſidered as exceptions, they, no doubt, 
e ſome reaſon to take them out of the extent 
the rule. A few conjectures will be offered, 


a view to ſhew the reaſons upon which theſe 


al exceptions have been allowed, 


und, firſt, as to Eſtates Tail: the ſtatute ds 
hath reſtrained and qualified this eſtate in 


determine when there ſhall be a failure 
hole heirs which are within the extent of 
gift, and particularly deſigned as the objects, 


ce 


Wterminable eft:te, and accordingly all eſtates 
le by tenant in tail by bis own af, will de- 
termine 


manner, that, in point of limitation, as it 
mes under the conſtruction of this ſtatute, it 


te ame. Agreeable to this conſtruction, it 


3 Co. 34. 
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termine as ſoon as there is a failure of he 
inheritable to the intail. 


Before the ſtatute de douis was paſſed, the 
tereſt, which at this day is denominated an e 
tail, was, as it has been already obſerved, a « 
ditional fee; ſo that upon performance of 
condition, the perſon to whom the eſtate | 


given, had an abſolute eſtate, deſcendible to 


utmoſt extent of the words of limitation. WI 
the limitation was to the heirs generally his h 

would take without exception; and when to ht 

within a particular degree, then all the heirs 

this deſcription. 


The ſtatute de donis qualified the eſtate gi 


| under ſpecial limitations, and ſpecially direg 
that the form of the gift ſhould be obſerved. 


conſtruction, however, it was to be obſerved 
in favor of the iſſue, and for the benefit of 
donor; as to the iſſue, that no alienation of tl 
anceſtor ſhould prejudice them; and as to 
donor, otherwiſe called the reverſioner, and 
remainder-men, who are ſubſtituted in his pl 
that the land, or other ſubject of the gift, ſh 


. devolve to them upon the failure of thoſe hel 
which the gift was made. 


Ug 
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Upon the conſtruction of this ſtatute, the 
Nie of the tenant, in regard to the time of 
continuance, was not in any wiſe affected. 
the Common law, after the condition was 


armed, the wife would have had a fee-ſimple; 


Hof that eſtate, as it might have perpetual 
pinuance, the huſband might have had his 


nely. 


The ſtatute de donis was merely conſidered as 
enting the alienation of the tenant for the 


refit of his iſſue and of the reverſioner. . It 
gates only upon the ads of the tenant, and 


js not affect perſons who claim to be intitled 


the mere diſpoſition and attachment of law. 


Accordingly, a leaſe made by a woman tenant 


ail, which is not conformable to the ſtatute of 
1.8, is good againſt her huſband, though it 
de avoided by her iſſue, when their title 


Mamences. This is a plain diſtinction ariſing 
n the conſtruction of ſtatutes, and it cannot but 
aferred from the penning of the ſtatute itſelf 


I this was its ſcope. It is true that, in expreſs 
it precludes the huſband of a title by the 
rely, in thoſe caſes in which the gift is to the 
Bof the body of the wife by another man only, 
M m and 
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and by conſtruction, the ſecond wife from : 


tenancy in dower when the gift is to her huſh 


and the heirs of his body by another woman; F 
ſo vice verſa as to a firſt huſband or a firſt 
when the gift is to the heirs of the body of 
tenant by a ſecond huſband or a ſecond wiſe, | 


That this is the true conſtruCtion of 
ſtatute is extremely clear, from the prope 
caſe of a leaſe, good as againſt the huſband « 


woman and voidable by her iſſue; and the ( 


of Pain and Sams, ſtated in a former page, 
Profeſſedly decided on the ſame diſtinction, al 
evident from Lord Coke's Reports of that caſe] 


Secondly and thirdly. As to Eſtates de 
mining by ſhifting or ſpringing Uſe and execu 
Deviſe: theſe caſes ſtand nearly in the ſame 


dicament; what is ſaid in application to the 


is, in ſome meaſure, applicable to the ot 


However, as the poſitions to be advanced on t 


heads may. be rendered leſs complex, and 
be more eaſily comprehended, if the ſe 
heads are treated of diſtinctly, that mel 
will be followed. | 


Et 


Eſtates by the Curteſy, &c. 


Eſtates ariſing by ſhifting or ſpringing Uſe 
e their introduction to that diſpoſition which 


berve the intention of the parties to a contract 
=. often as their intention can be carried into 

zcution without violating any of the principles 
us, as diſtinguiſhed from the maxims of 
iy. The great perſonages who have preſided 


theſe Courts, have, by their decrees, declared 


alum iransferre, ratam habere. 


The Common law will not allow a fee to be 
ted on a fee, deeming it repugnant that after 
man has given his whole eſtate, any intereſt 
ul ſtill remain in him to be diſpoſed of to 
nder, and preſcribing that no one ſhall defeat 
fate previouſly limited, but the perſon from 
on it is received. The Courts of Equity, 
en they acquired juriſdiction over ſubjects of 
perty, by the introduction of x/es or 7rufts, ſaw 
lions of this ſort in a different light. The 
aicellors judged it more reaſonable, that, in 
mreting deeds and wills, they ſhould follow 
ntention of the parties when that intention 


M m 2 | was 


erer prevailed in the Courts of Equity, to 


kmſclves of opinion, that niþil tam conveniens eſt 
ni æquilali quam voluntatem Domini, rem ſuam 
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was demonſtrated by expreſs words, than that t 

land ſhould return to the former proprietor co 

trary to the diſpoſition he had made of the try 

or beneficial intereſts of the ſame, or that the pe 

| ſons to whom he had conveyed the land ſhou 

enjoy it contrary to the expreſs truſts upon whit 

Show par. they received the legal eſtate For theſe reaſo 
Cale 137. the Court of Chancery allowed the truſt of of 

_ eſtate in fee to be ſubſtituted in the room g 
another, for the benefit of the perſon to bc 


the ſecond limitation was made. 


Supra, p. 33. As the ſtatute for transferring uſes into po 


ſion, enacted that the eſtate which aroſe upon 
limitation of the uſe ſhould be held in the fa 
plight, manner and form, as the uſe was h 
| before the ſtatute, whatever limitation of uſe 
| | good in the nature of a truſt, became good 
the limitation of an eſtate through the medif 
of a conveyance or other diſpoſition to uſes. 


And, upon the paſſing this ſtatute, the Co 

of Common Law gained cognizance over ! 

' uſes which were executed into eſtate; and tho 
with reſpe& to the manner and form in v 
theſe eſtates ſhould be held, in a relative fitual 


Eſtates by the Curteſy, &c. 


each other, and to the perſons who were the 
WY. of different intereſts, recourſe was necef- 
ily had according to the directions of the ſtatute 
p the doctrine of truſts, yet, the rules and at- 


uchments of the Common law were immediately 
mexed to the eſtate itſelf, ſo far as it was con- 
ered as an eſtate. 


Now, it is the quality of an eſtate of inhe- 
ftance, of a particular deſcription, belonging to 


man who is her huſband at the time of her death, 
fall, upon her death, hold her property for his 
ie by the Curteſy ; therefore, when the uſe be- 
ame an eſtate, this quality neceſſarily attached 
n the eſtate, and the law having merely deter- 
ned that the eſtate of the huſband, becoming 
lenant by the Curteſy, ſhould determine or be 


ned in point of limitation, or was defeated by 
condition, neither of theſe points applied, in 
rect terms, to the caſe of an eſtate in fee deter- 
ned by a ſhifting or ſpringing uſe ; for the law, 
It had not foreſeen the poſſibility of the ex- 


| relation thereto. 


M m 3 Accord- 


:yoman, that, under certain circumſtances, the 


[kteated only when the eſtate of his wife deter- 


lence of any ſuch caſe, had made no proviſion 
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According to the notion of the law and th 
6: 


ſenſe in which it ſpeaks of a limitation and 


condition, a clauſe to determine a precedinff 
limitation by raiſing a new uſe, is not within ti 
meaning of either of theſe terms: and, probablſ 
that policy which makes it a rule of law to avof 
thoſe determinations on new queſtions, whid a 
may be productive of general inconvenienc 
ſerved the cauſe of huſbands. The law wiſe 
eſteems it of beneficial conſequence to the conf 
munity, that ſome proviſion ſhall ariſe to t. 
huſband out of the eſtate of his wife, and al 
that the like proviſion ſhall be made for the wi 
out of the eſtate of her huſband; and for the 
reaſons, in all probability, favored the claim 
the huſband as to his Curteſy, and of the wi 
as to her Dower in the caſes of ſhifting al 
ſpringing Uſes; it being accounted more ſoul 
policy to confer this proviſion on the huſband 
the one caſe, and on the wife in the other, th 
to deprive them of it, eſpecially as there was 
rule or reaſon to preclude them. 


The caſe of an eſtate defeated by an exec 
tory deviſe, is open to the ſame remarks: devi 
were formerly made through the medium 
[ ws conveyand 


Efates by the Curteſy, &c. 


qnveyances to uſes; and the conſtruction by 
mich uſes were regulated in their fiduciary 
nue, was, with ſome few alterations, applied to 
fates limited by deviſe when the ſtatute of 
ills allowed a teſtamentary diſpoſition of the 
ind itſelf. At firſt, executory deviſes were 


jeved with a jealous eye, and they gained an 
hbliſhment by flow degrees, and now, as the 
me reaſons that intitle the huſband to have his 
lurieſy, and the wife her Dower of an eſtate 
termined by ſhifting or ſpringing Uſe, equally 
ply to eſtates determined by exccutory deviſe, 
b they rule the determination of the ſeveral 
uſes in the ſame manner. 
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CHAPTER THE SEVENTH 
On Dower. 


FNOWER is that proviſion to which the |, 
under circumſtances, intitles the wife, 

the lands and tenements of her huſband, on | 
death. | 


The Hiſtory of the Introduction of this eſt 


into the ſyſtem of our tenures, is involved in ſot 


obſcurity. Our Saxon anceſtors had no kno 
ledge of this proviſion, or at leaft it was not 


_ uſe among them. It is highly probable that t 


proviſion, and the one which is made for t 
huſband, as they both have the ſame object, o 
their introduction, as a general, fixed and det 
minats intereſt ariſing to the huſband out of 
eſtate of his wife, and to the wife out of the cli 


of her huſband, to the ſame period. 


The moſt probable account of this eſtate, 
an hiſtorical view, in regard to its introducti 


is, that Sei King of Denmark, and father of 
Cn 
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F A introduced this proviſion into his king- 
Wm, in gratitude to the Daniſh ladies, who ſold 
heir jewels tO ranſom him when he was taken 
mſoner by the Vandals; that Canuie, when he 
ame into this kingdom, brought with him this 
xly-cſtabliſhed law; and that after the expul- 
in of the Danes, it was in uſe among the people 
. this iſland, as a relic of Daniſh cuſtoms. 


The more antient of the writers on our law, Bract. lib. 2 
. , 


heak of this proviſion as made for the ſuſtenance 


the wife and the education of the younger 
ildren, It is highly favored in law. With a 
jew to preference, it is regarded next after life 
nd liberty; and, being thus favored, it will not 
ea matter of ſurprize that the right of the wife 
s undergone a frequent diſcuſſion. There is 
acely any right which has received a more 
irious inveſtigation, or experienced a greater 
umber of deciſions on different points. Theſe 


the manner of endowment, and partly on the 
ances in which the title ſhould be deemed 
Implete. The favor ſhewn to widows has been 
inducement to them to try their right on all 

Os queſtions 


\ 


x Int. 30 b. 


pnts have been made partly on queſtions ariſing 
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On Dower. ; 
queſtions which afforded the moſt diſtant prope 
of ſucceſs. | 


Since this proviſion, and the one made for tf 
huſband, have the ſame object, it is reaſonable 
expect that there ſhould be a reſemblance in tl 
circumſtances required to confer a title in the ot 
caſe, and in the other; and this expectation wi 
in a great meaſure, be anſwered on a review of tif 
law of Dower, compared with that of Curteſy. 


The eſtate muſt have the ſame qualities 
the one caſe and in the other. It is of prope 
of that kind only, which a man may have by t 
Curteſy, that a woman can be endowed; and 
obſervations which have been made on Tenan 
by the Curteſy, in regard to the determination 
the eſtate of the wife, with the ſeveral diſtincti 
taken on the exceptions ariſing on the learn 
of Eſtates Tail, ſhifting Uſes and executory I 
viſes, have equal application to Tenancy in Dov 
As Dower is a derivative intereſt, as well as! 
Curteſy of the huſband, the title of the wife 
be defeated in the ſame manner as the eſtate 
the huſband, of which ſhe claims to be endow! 

is liable to be defeated. 
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me caſe of an exchange by the huſband during 4 _ = b. 
, merture depends on this principle. Lord Coke n. 149 


*. — 


joſtly lays down the rule to be, as others 
bre him had done, that the wife ſhall not be 
wowed, of land given and land taken in ex- 
unge; but that ſhe ſhall make her election to 


endowed either of the land which is given or 
ken in this manner. 


This caſe is ſtated as an example that a 
band may have a ſeiſin in fa, and that the 
e ſhall not be endowed of that ſeiſin. When 
b conſidered that the wife may elect of what 
nd ſhe will be endowed, either of that which is 
jen or that which is taken in exchange, it can- 
tbe truly ſaid that there can be a ſeiſin in fact 
which the wife ſhall not have Dower. The 
ſ bas a title of Dower upon the ſeiſin of each 
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ate, but it is on account of the warranty an- 
ned to every exchange, that the wife cannot 
endowed of both parcels of land. It is equally 
, that a woman may not be endowed of land 
ich her huſband has by diſſeiſin as againſt the 
ful owner, though ſhe may have Dower of 
Is eſtate . as againſt the heir or aſſignee of her 
band. In this caſe her right is defeaſible for 
want 


want of title in her huſband ; and in the caſe 


' bargain; ſince immediately after endowment 


— — — — —gu—U — — — — — — ? — — — 
* 


Perk. I 322. But even as to Dower of land received 


be liable to be defeated, as derived out of 


and, of courſe, if the exchange is defeated be 


tion will be taken away. 
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an exchange it would be to no purpoſe for the 
to ſuffer a wife to recover Dower of land giy 
by her huſband in exchange, after ſhe has be 
endowed of the land which he received on t 


the land which her huſband gave in excha 
her title to the land he received in lieu the 
might be defeated, upon the implied warn 
The law, therefore, on the one hand, that it n 
not be in the power of a huſband to prejudice 
wife, and on the other hand that the wife n 
not be endowed of the land given and the! 
taken in exchange, and to avoid circuity of acti 
puts the wife to her election, and this elect 
when made, will conclude her. 


huſband in exchange, the eſtate of the wite 


eſtate of her huſband, in caſe theſe lands ſhall 
recovered under the warranty upon the exch: 


the wife has recovered dower, her right of c 


On Dower, 
There are ſome points, however, in which 
re is a difference in the circumſtanees neceſſary 


give a title in the one caſe, from thoſe which 
x required to give a title in the other caſe, 


The law on Tenancy by the Curteſy requires 
ut the huſband ſhall, n rei veritate, have iſſue 
lis wife inheritable, as her heir, to the eſtate 
which ſhe is ſeiſed. The law on Dower merely 
quires that the eſtate of the huſband ſhall be 
| {that quality that ſome iſſue which his wife may 


We by him, ay by ſome poſſibility, ſucceed to 


eſtate, as her heir. 


Again, the law on Tenancy by the Curteſy has 
t preſcribed that the title of the huſband ſhall 
end on his age. One of the circumſtances 
ich muſt concur to intitle him, is the actual 
nh of ſome iſſue, of which he is to be the 
nent: for this reaſon no title can ariſe to 
m until he is of a ſufficient age to be the 
her of a child. On the other hand, as it is 
| required to be a circumſtance to complete the 
of a wife to dower, that ſhe ſhall actually 
Ive iſſue, but only that ſhe poſſibly may have 
ic inheritable to the eſtate of her huſband, the 

law 
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law has preſcribed at what age ſhe ſhall be deem | 
deſerving of this proviſion, as then attaining, 
ſuppoſition of law, the capacity of bearit 
children. Till the wife hath completed the nin 
year of her age, ſhe is not deemed deſerving 
Dower: ſhe muſt attain this age in the life-ti 
of her huſband, that her title to Dower may 
complete; and when ſhe has attained this age 
will have an equal right to be endowed of the 
lands of which her huſband was ſeiſed after the 
marriage, and while ſhe was under that age, a 
though he is not ſeiſed of them at the time 
attains the age of nine years, or at any ſubſeque 
period, as of thoſe of which her huſband ſh: 
be ſeiſed, when, or at any time after, ſhe ſl 
attain this age. 


1 Inſt. 31 a= Again, It is not required in any caſe, nor und 
any circumſtance, that the huſband ſhall ha 
an actual ſeiſin of his eſtate. A ſeiſin in law» 
be ſufficient, even when a ſeiſin in fa? may 
obtained. So long as the huſband has a ſeiſ 
either in deed or in law, the title of the wife w 

be complete, ſo far as the circumſtance of ſelf 
can perfect it. In this caſe alſo, as well as 


tenancy by the curteſy, there muſt be a ſeiſin 
wh — 
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ved or in law. A mere right or tille, unaccom- 
panied by ſeiſin, is not of this deſcription : there- 
fre if the huſband is diſſeiſed before he marries, 
x, being an heir at law, a ſtranger abates, and the 


1 Inſt. 31 a. 
2 Bac. Abr. 


ſuſband afterwards takes a wife, the wife cannot 
vim to be intitled to Dower. The huſband has 
1 theſe caſes neither a ſeiſin in deed or in law. 


the one caſe it is ſtated that he was actually 
liſeiſed before his marriage; and in the other 
{ the ſeiſin in law which devolved to him on 
e death of his anceſtor, was diveſted before the 
rriage took place. 


So alſo, if a man makes a bargain and ſale on . . 
x Fitzwilliam's 
mdition, and afterwards marries, and the con- 1 
WH : ; 0. 34. 
Ition is broken during the coverture, by which 


e huſband has the right of entering to defeat 
e eſtate of the bargainee ; yet, as he has no 
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in, either in deed or in law, till he has entered, 
le wife, ſhall not be endowed, though the ſur- 
nes her huſband; unleſs he enters before his 
ati: for the eſtate of the bargainee continues 
lit is defeated by an actual entry. 


eiſin, however, for an inſtant will be ſufficiently 


M, to intitle the wife; therefore if the anceſtor 
of 
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of the huſband dies ſeiſed during the coverture, 2 
a ſtranger enters by abatement, the wife of the he 


ſhall have her Dower ; for, in ſuppoſition of la 
the huſband had a ſeiſin immediately on the dea 
of his anceſtor, and that ſeiſin, though betwet 


the entry of the ſtranger and the death of tl 


| 
1 Inft. 31 b. 


Ibid. 


Ibid. 


anceſtor, there was the ſpace of an inſtant only, y 
give the wife the right of claiming this proviſio 


In ſome of our books, and by ſome of « 
beſt writers, it is propoſed generally, that a ſeif 
for an inſtant will not intitle the wife, This 
laying down the rule very broadly. The cal 
put-by way of example, are, 


1ſt. If Cuy que uſe after the ſtatute of 1 R 
and before the ſtatute 27 H. 8, had made a feo 
ment in fee, his wife ſhould not be endowed. 


Adly. If there are two jointenants in fee, a 
one maketh a feoffment in fee, his wife ſhall 


be endowed. 


Ibid. 


3dly. If the conuſee of a fine doth grant a 


tender the land to the conuſor, the wife of 


conuſee ſhall not be endowed. 
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But theſe caſes depend on their circumſtances. | 


As to the firſt caſe, the huſband had not at 
time ſeiſin of the efate of the land; he had 
erely the u/e, with the power, in virtue of the 
ute of 1 R. 3, of transferring that quantity 
{fate in the land which he had in the 2½. 


As to the ſecond caſe, the huſband was never 

ſeiſed during the coverlure: when he made 
e ſeoffment he was ſeiſed jointiy with his com- 
mon. The tenancy was not ſevered until the 
band had made the conveyance, and departed 
thall his right and eſtate, and conſequently, 
ring all the time that he had ſeiſin of the eſtate, 
had it jointly with ſome other, and not /olely 
| himſelf, 


And as to the third caſe, the grant and render 
the fine are conſidered, as ſeveral parts of the 
ne aſſurance, and means to the ſame end. 


and conſiders rather the object they have in 
, than the words in which they expreſs them- 
es, The Judges conſider that this is a com- 
n aſſurance founded in fiction, and diſregard 
Nn form 


tlaw takes notice of the intention of the par- 
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2 Bl. Com. 
131, Cites 
Cro, ja, 
615. 
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form for ſubſtance, upon the maxim that 17 2 


legis ſubſiſtit equitas. 


And Blackſtone, referring to theſe caſes, 
the ſeiſin of the huſband for a tranſitory inſt 
only, when the ſame act which gives him t 
eſtate, conveys it alſo out of him again, will | 


intitle the wife to Dower, and propoſes the c 


of a fine with a grant and render, to ſhey { 
application of this opinion. And this wr 
very judiciouſly obſerves, that the eſtate was 
the caſe of the fine merely in 7ranſ7n, and ne 


reſted in the huſband, 


If the length of time during which 


buſband has ſeiſin, was the criterion of the wi 


right to Dower, to what period ſhould the 
limit the time? That the law is not ſo ſtrid 
ſtated by Lord Coke, and that the caſes he 
poſes in example, as proving his propoſi 
depend upon their eircumſtances, and not on 


general rule, will appear from the caſe of at 


Perk. 372. 


ment as to the huſband, upon the death 0 
anceſtor during the coverture. For it 1s admit 
that if land deſcend on a man who is man 
and a ſtranger enters by abatement immedi 


fer the death of the anceſtor, the wife of the 
jeir ſhall be intitled to Dower, and yet, in this 
aſe, the huſband has merely a ſeiſin in law, and 
i ſeifin of that ſort for an inſtant only. 


And Blackſtone lays it down expreſsly, that if 2 Com. 132. 
he land abides in the huſband a ſingle moment, 


he wife ſhall be endowed. 


An extraordinary caſe to this purpoſe oc- 2 Bl. Com. 


curred in Wales. A father and his ſon were * 
nenants, and were both hanged in one cart; 3 


the ſon was ſuppoſed to have ſurvived his father 
by appearing to ſtruggle longeſt, by ſhaking his 
gs, and the widow of the ſon, upon a ſuit for 2 B. A. 127. 
Dower, had a verdict. In this caſe the queſtion 
ws, whether the huſband was ſolely ſeiſed during 
the coverture, and this queſtion depended on the 
priority of the death of the father and ſon. 


There is a ſaying, generally conſidered a rule, 
ating to Dower, which is, that Dos de doti $019. tot: 21-5. 
n debet, The caſes to this point, with the diſ- 

ntions furniſhed by different circumſtances, are 

de following, according to Lord Coke: after pre- 

ling, in contradiſtinction to a former point, 

VNu2 that 
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that it is not of every ſeiſin in law, or adus 


ſeiſin of lands or tenements, that a woman ſhal 
be endowed, he ſays, © for example, if there h 
« grandfather, father, and ſon, and the gran 
te father is ſeiſed of three acres of land in fe 


and taketh wife and dieth, this land deſcendet 
© to the father, who dieth, either before or aſte 


« entry, now is the wife of the father dowabl 
The father dieth, and the wife of the grand 
« father is endowed of one acre and dieth, t 
« wife of the father ſhall be endowed only of t 
te two acres reſidue, for the Dower of the grand 
6 mother is paramount the title of the wife 
« the father, and the ſeiſin of the father, whic 
« deſcended to him, be it in law or actual, 

« defeated, and now upon the matter the fath 
had but a reverſion expectant upon a freeho| 

« and in that caſe dos de doti peti non debet ; alth 


ee the wife of the grandfather dieth living tl 


« father's wife. And here, ſays Lord Coke, note 
« diverſity between a deſcent and purchaſe, tor 


the caſe aforeſaid, if the grandfather had en 


te offed the father, or made a gift in tail un 


him, there, in the caſe above, the wife of 
father, after the deceaſe of the grandfathe 


« wife, ſhould have been endowed of that p 
aſſignt 


On Dower, 
aligned to the grand mother; and the reaſon of 
this diverſity is for that the ſeiſin, that de- 


«{cended after the deceaſe of the grandfather 
to the father, is avoided by the endowment of 


«by the death of the grandfather; but in the 
*caſe of the purchaſe or gift that took effect in 
*the life-time of the grandfather (before the title 
«of Dower of the grandmother was conſummate) 
"js not defeated, but only quoad the grandmother, 


et there is another diverſity where the wife of 
*the father is firſt endowed and where the wife of 
*the grandfather, for in the ſame caſe after the 
*deceaſe of the grandfather and father, the ſon 
*entereth and endoweth his mother of a third 
"part, againſt whom the grandmather recovereth 


'mother, becauſe ſhe had in it an eſtate for the 
term of her life; and the eſtate for the life of 
the grandmother is leſſer in the eye of the law 
as to her, than her own life.” 


.Nn3 Dividing 
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«the grandmother, whoſe title was conſummate 


and in that caſe there ſhall be dos de dote, and 


a third part and dieth, the mother ſhall enter 
again into the land recovered by the grand- 
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On Dower, 

Dividing this paſſage of Lord Coke's into three 
points; and, conſidering them diſtinctly ang 
collectively, they are open to the following 
obſervations:— I 


As to the firſt point; though the father had: 
ſeiſin in law or in fact, yet his title to that ſeif 
was liable to be defeated bv the title to Dower 
which devolved to the grandmother at the ſam( 
inſtant, and by the ſame event in which he be 
came intitled. The title of the wife claiming 
Dower, is derivative and depends on the title c 
her huſband, and is ſubject to the ſame acciden 
and attachments to which the eſtate of th 
huſband is liable. In the ſame moment that th 
father became intitled to the lands of the grand 
father, the right of the grandmother to have 
third part of theſe lands for an eſtate of frechol 
as her Dower was alſo complete; and on rec 


vering her dower, or having it aſſigned to her, 


was preciſely the ſame as to the father, taking 
heir, and as to his wife claiming Dover in rig 
of his eſtate, as if he had not, at any time, hu 
the freehold of this third part; for he had 
merely to render the ſame to the grandmother 
her Dower, which he accordingly did. 


On Dower. 


fs to the ſecond: point, the father has, in this 
a, a complete and actual ſeiſin of the freehold, 
ith the poſſibility only that the wife of the 
nndfather may, in the event of his death, in 


er life-time, become intitled to Dower. Till 
he death of the grandfather, the wife has no eſtate, 
xd when the wife of the grandfather recovers 
over from the father, as the perſon who derives 
is title under her huſband, ſhe doth not recover 
n the ground that the father had no right to 
ain of the freehold ; on the contrary, her ſuit 


intereſt out of the eſtate of which he is ſeiſed; 
hich intereſt, when executed into eſtate, will 
a freehold in quantity as well as quality. Her 
covery does not defeat the eſtate of the ſather, 
kt only a particular intereſt derived out of that 


liters from a claim made by a perſon on the 
wund of title, for that the ſeiſin which the 


ae; for in the caſe of a recovery on ſuch 
am, not only the particular intereſt which is 
emanded, but alſo the entire eſtate of the land 
deſeated. FE 


Nn4 The 


imits his ſeiſin, and her claim extends only to 


fate; in which reſpect, a claim of this nature 


band had was not of a lawful and rightful 
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of the wife of the grandfather. As between t 


of the eſtate at that time, or if he became 


which ſhe claims to be endowed ; and the tit, 
time of the death of the grandfather. Therefc 


before the wife of the father, the wife of 


freehold and inheritance ſufficient to intitle! 
to Dower, and though the freehold was at fo 
time during the coverture, in the wife oft 
grandfather, yet her recovery did not defeat 


right to the freehold of a particular part fo 


On Dower, 
The wife of the father cannot claim Do 


two Per ſons the grandmother has the better tit 
becauſe her title has relation to the time of 
marriage with the grandfather, if he was ſeit 


owner of it during the coverture, then from 
time at which he firſt had ſeiſin of the eſtate 


the wife of the father has relation only to | 
when the wife of the grandfather is endoy 
father cannot claim her Dower of the th 
aſſigned to, or recovered by the grandmoth 
till her death, and then ſhe may claim it,: 


upon the plea of ne unques ſeifie que Dower, | 
will recover; for her huſband had an eſtate 


eſtate of the father, but merely ſuſpended 


particular time, 


| On Dower. | 553 
ue inſtance propoſed in example of this 
point, the title of the wife of the father, was 
nchoate at the very inſtant that the father took 
he conveyance under which he became intitled. 
n ſoon as the conveyance was executed, he was 
bſolutely ſeiſed of the eſtate of the freehold and 
inheritance, and there was only a poſſibility that 
be title of the wife of the grandfather would be 
xecuted into eſtate. Moreover in this caſe the 
tuband became intitled to the eſtate by bis own 
, and not by the a# of law. In the caſe pro- 
wſed in the former point, the title of the grand- 
ther, and of the father, as the heir at law of 
ter huſband, was complete in one and the ſame 
nſtant. This circumſtance ſeems the diſtin- 
niſhing feature of the ſeveral cafes. The actual 
nd complete ſeiſin of the father before the com- 
e letion of the title of the grandmother, marks 
e one caſe, and the want of that ſeiſin with 
lo rrority of title, marks the other. 


Aud as to the third point, the wife of the father, 
von her endowment, has an eſtate for her life in 
ori third part, which is allotted to her; and after 
ſiſin, or recovery, of her third part, her title 
anot be drawn into queſtion, As ſhe has the 
eſtate 
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eſtate of the immediate free hold of the lands aſſign 
ed or allotted to her for Dower, the grandmoth 


muſt ſue her for the third part of theſe lands 


and as the grandmother recovers an eſtate for h 
own life, ſhe leaves a reverſion in the mothe 
'An eſtate for the life bf the mother is, as to her 
ſelf, more ample than an eſtate for the life of t 
grandmother, and as it 1s poſſible that the grand 


mother may die in the life-time of the mothe 
and upon the death of the grandmother, the lan 


recovered by her for her Dower from the mothe 


will revert to the mother, who will be intitled 
hold the ſame for her life, as in her former eſtate 


and in the mean time, till the death of t 
grandmother, the mother has an eſtate in revet 


ſion, and not merely a poſſibility of eſtate. 


The expreſſion that dos de doti peli non delt 
conſidered as a general rule, has a tendency to le: 
the Student into error. The caſes on Done 
falling within the expreſſion, and ro be dete 
mined by it as a maxim, are founded upon t 


rule, that the huſband muſt have the eſtate of t 
immediate freehold, to intitle his wife to Dove 
and that when the wife of the former owner 


endowed by the heir of her huſband, the frech 
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the huſband is defeated by the endowment, as 
the lands aſſigned to or recovered by the wife 
tis anceſtor for her Dower. 

As the title of the wife is to an eſtate which 
derivative intereſt, it has been queſtioned, 
| what caſes a woman ſhall be endowed when 
r huſband has not an eſtate of inheritance, and 
exerciſes the power of alienation proper to, 
d which can be only. lawfully and rightfully 
erciſed by, a tenant in fee. | 


And it has been held, u, that if tenant for 3 H. 4, 6a. 
sown life makes a leaſe to another for the life 
that perſon, the wife ſhall not be endowed. 


Secondly, It has been ſaid, that if the huſband 
ing tenant for life, makes a feoffment in fee, 
ewife ſhall not be endowed. There is a note 
this purpoſe in Fitzb. Nat. Brev. which cites 
ecale of 3 H. 4, 6 a, but the law is ſtated to 
contrary in Bacon's Abridgment, in which book 
e \bridgments of Rolle and Broak, and the 
ports of Croke, are vouched as authorities. 


And 
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1 Jones 317. © And thirdly, It has been expreſsly determin 


yore.” that if tenant at will, and, by parity of reaſon 
* N z b follows, tenant for years makes a feoffment in ſ 
the perſon who is the wife of the feoffor, at t 

time when he makes this , ſhall 


endowed. 


In all theſe caſes, the queſtion on the right 
the wife to Dower, can depend only between t 
wife and the feoffee or leſſee of the huſban 
And theſe caſes may all be reconciled, as perk 
conſiſtent with each other, by laying down t 
law to be, that when the perſon againſt whc 
Dower is demanded, has admitted, in unequivol 
terms, or by any a& which explains the ſenſe 
the parties as clearly and intelligibly as langua 


can expreſs their meaning, that the huſband 
the woman, claiming title of Dower, had a pow 
of transferring an eſtate in fee, the wife ſhall 
intitled to Dower as between herſelf and t 
feoffee of her huſband and his heir. or aſſigne 
When one man accepts a feoffment from anot! 
who is tenant for life, the parties muſt proce 
on the notion, that the huſband had an eſt 
ſufficient to warrant that aſſurance, and ena 


him to paſs the eſtate which he has convey: 
| | 2 mY 
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u though as between the feoffee and the re- 
joner or remainder-man, the feoffment does 
paſs a greater intereſt than for the life of the 
ofor, yet as between the parties an eſtate in fee 
conveyed, to which the heir of the feoffee may 
cceed in a Courſe of deſcent, and of which the 
ie of the feoffee may be endowed, and, conſe- 
ntly, and for the ſame reaſon, the wife of. the 
for. Becauſe the parties, as between them- 
zes, have an eſtate with all the qualities of an 
ate of inheritance, and the feoffee derives that 
te from the huſband of the woman who claims 
wer, he is efopped to ſay that the huſband had 
t an eſtate of inheritance. Theſe obſervations 
p with equal force to the ſeveral caſes in 
ich a tenant for life makes a feoffment in fee, 


tant for years or at Twill. 
The reaſon fails when tenant for his own life 


lon, and ſtops at this point. The leſſee ad- 
ts nothing more by his acceptance of the leaſe, 
an that the huſband has the power of alienation 
the life of ſome other perſon than himſelf, and 
may have this power, though he has not an 
eſtate 


thoſe in which this aſſurance is made by a 


akes a leaſe to another for the life of that 
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is therefore open, as between the leſſee and 


1 Inſt, 31 b. 


- de donis, in explanation of the ſcope and opera 


pointing to the ſpecial circumſtances of the pte 


dition. This ſtatute abridged his power 
alienation, in favor of his iſſue and the reverſic 


On Dower, 
eſtate of inheritance. The queſtion whether 


huſband had merely an eſtate of freehold, or 
eſtate of inheritance of which the wife is dowat 


wife of the leſſor, and the fact, as it will tum 
in proof, will refute the claim of the wife, 


The caſe of a huſband who is ſeiſed in ſped 
tail, to him and his heirs of his body by A,: 
diſcontinues that eſtate, by making a feoffm 
in fee, while B is his wife, may be underſtooe 
be to the contrary of what has been advanc 
In that caſe the wife is not intitled to Dower, e 
againſt the feoffee of the huſband. The obl 
vations that have been already made on the ſtat 


of the ſame, may be repeated in this place, 


caſe. At the Common law the owner of an eſt 
which at this day is denominated an eſtate | 
and which formerly was a conditional fee, | 
the right to alien in fee, ſubject only to the e 


and remainder-men; and with reference to 
caſe of a huſband who aliened the proper 
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die, &c. the Judges held the alienation of 
want in tail by feoffment or fine, or by leaſe for 
longer term than his own life, when he had the 
date of the immediate freehold, and conveyed that 
date by livery of ſeiſin, to be a diſcontinuance. 
This conveyance, however, was a diſcontinuance 
mly as againſt the iſſue and the reverſioner and 
rmainder-man. 


As the ſtatute does not extend to wives 
kiming Dower, this conſtruction made no al- 
eration in their favor. The feoffee admits no- 


over of alienation, which was indulged to the 
band at the Common law, and which he may till 
fully exerciſe as againſt all perſons but his iſſue 
1 tail and the reverſioner and remainder-men. 


Therefore, as the wife is not entitled to be 
ndowed of the eſtate tail as againſt the heir of 


le feoffee. 


| Theſe are the points of difference in Dower 
Mich are the moſt material, and therefore beſt 
Mitled to the attention of the Student. 


ting which is not perfectly confiſtent with the 


r buſband, ſhe ſhall not have Dower as againſt 


The 
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Litt. & 36, 
&c. 
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The ſame deſcription that has been given 
eſtates by the curteſy, may, with a little variation 


be applied, with equal propriety, in Aeſeriph 
of Dower. 


Dower is the third part of a wife of the land 
and tenements of her huſband of which he 


- folly ſeiſed, either in deed or in law, at any tin 


during the coverture, of an eſtate of inheritan 
to which the immediate freehold is annexed; 

of the firſt eſtate of freehold and the firſt eſl; 
of inheritance, without any intervening eſtate 

freehold, to which any iſſue which the wife m 
bear to her huſband may. ſucceed by any po 

bility, as his heir, and the wife attains the a 
of nine years in the life-time of her huſban 
and ſurviveth him. 


There are ſeveral ſorts of Dower: the 0 
of which an account is here given, is Dower 


the Common Law, or, more properly termed, 
Proviſione Legis. 


Formerly there were five ſorts of Dow 
1ſt. Ex Proviſione Legis, or by the Common La 


2dly. Ad Oftium Eccleſie ; 3dly. Ex Aſenſu Fal 
| Ach 


— 


On Dower, | 
yhly. De le Pluis Belle; and 5thly. By Cuſtom. — 
The 4th ſpecies was aboliſhed virtually with the 
nilitary tenures, of which it was a conſequence : 
nd the 2d and 3d ſpecies have been ſuperſeded 
the uſe of ſettlements, commonly called join- 


ures, and are therefore antiquated, though they 
fill compoſe a part of our laws: = 


Dower by cuſtom 18 confined to a few particular 
welkind and Borough Engliſh, and prevailing 


te cuſtom preſcribes the requiſites which muſt 
ncur to intitle the wife. Dower ex proviſion 
z is the only ſpecies of Dower worth the 
Iudent's conſideration. 


And as to Dower ex proviſſone Legis, or by the 
mmon Law, it is to be conſidered in the firſt 
Jace, in what inſtances a woman may have this 
wyiſion, and in what inſtances ſhe may not. 
ough the deſcription is general, many circum- 


nces are required to complete the title of the 
le, 5 — 


iſtricts, obtaining place as part of the law of 


(ſome Copyhold Manors; in all which places 
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And as to the woman herſelf, 1. the m 
actually be the wife of the man, of whoſe land 
ſhe claims to be endowed; a2diy, ſhe muſt be 55 | 
the age of nine years at the time of the death 
her huſband; 34h), ſhe muſt not be an alien; an 
Aby, when her huſband is a Chriſtian ſhe mul 
not be an Infidel, 


As to the firſt point, that ſhe muſt actual 
be the wife of the man of whoſe lands ſhe clain 
to be endowed : the rule is 461 nullum Maritagia 


x Inſt. 32 4 764 nulla dos. The obſervations that have be 


2 Inſt. 33 a. 


made in a former page on marriage in relation 


a Title by the Curteſy, will fully open the lay 


this point, 


24ly. That ſhe muſt be paſt the age of ni 


years at the time of the death of her huſban 
Till that age ſhe is not ſuppoſed to be capable 
bearing children; and as it is in reſpect of t 
capacity, that the law makes this proviſion 

the wife, it therefore does not deem her deſerv 
of Dower till ſhe has attained that age, at 


ſhe may have a child, The time, or age, at 
ſhe is married, is immaterial ; though ſhe is u 
the age of 9, or of the age of 100 years, when 

mart 


marriage is celebrated, neither of theſe circum- 

tances will be any impediment to her title. All 
that the law requires 1s, that ſhe ſhall be above 

the age of nine years at the time of the death 

of her huſband. 


— 3 — en 


3dly. That ſhe muſt not be an alien. An 
lien cannot, either by her own act, or the act of 
OE the las, acquire any property in this kingdom. 
This depends on the feudal law, and the con- 
W:xion which, upon the plan of that ſyſtem of 
tnures, aroſe between the Lord and tenant. 


oh. That when her huſband is a Chriſtian 
he muſt not be an Iaſidel.— On this point the fol- 1 Int. zi b. 


eng caſe has been determined. A Jew born Mn 
"WW" England took to wife a Jeweſs born alſo in 
gad. The huſband was converted to the 
Vo citian faith, and purchaſed lands, and en- 
1 TA another, and died; the wife brought a 
n rt of Dower, and was held to be barred. 
he reaſon yielded in the record is, quia vero 
"a": 7u/itiam eſt, quod ipſa dotem petat vel habeat 
2 quod fuit viri ſui, ex quo, in converſione 25 


init cum eo adherere et cum eo converti. 
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x Inft. 31 a, 


3 a. 


1 Inſt. 32 a. 


and in what manner, the wife ſhall be endowed 
and by what means ſhe may be barred of Dower. 


bath an eſtate of freehold and inheritance 


in groſs without number, the owner of the { 


would be contrary to the intention of the pan 


On Dower. 


It remains to be conſidered of what Property 


And as to the property of which a wom 
may be endowed ; ſhe may be endowed of th 
lands and tenements of her huſband in which h 


aforeſaid. Her proportion is a third part: fe 
this reaſon, ſhe cannot have a right to any thi 
which in its nature, according to the manner 
which her huſband is intitled, or the policy 
the law, are indiviſible. Of this deſcription, a 
1ft. Commons in gro/s, ſans nombre; 2dly. Caſt 
which are maintained for the neceſſary defen 
of the realm. 


If a woman was to have Dower of a Comm 


would be doubly charged. All the cattle of t 
heir or aſſignee of the huſband, and of his vide 
might be depaſtured at the ſame time, wh 


to the grant of this commonable right. Thi 
the reaſon of the exception, and it extends 
to thoſe articles of property which are in the { 

| predicam 


il 


predicament, as a Corrody, &c. and not to com- 
mon appurtenant, or Common in groſs for a 
certain number of cattle. Property of this ſort 
may be divided without prejudice to any third 
zerſon, Common appurtenant, in its nature, 
confines the commonable right to cattle levant 
and couchant on the premiſes, and the owner of 
the ſoil cannot poſſibly have intruded on his land, 
charged with the right of common, a larger 
wmber of cattle, than, with an allowance of a 
night to the widow, can be lawfully placed 
thereon, conſiſtently with the terms of the original 
mnt, Thoſe cattle only of the widow can be 
cmmoned, which are /evant and couchant on the 
wremiſes to which the Common is appurtenant ; 

ad by how many the more cattle the wife can 

keep on her part of the land, by ſo many the 

ever the heir or aſſignee can keep on the reſidue 

ltereof, 


The caſtle muſt be for the neceſſary defence, 5,6 37 v. 
the realm; and the reaſon that the wife is not 
cwable of property of this ſort, 1s, that it ought 
it to be divided, and the public ſhall be pre- 
ed before the private. Of a caſtle that is 
untained for the private uſe and habitation of 
Oo 3 | the 
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72. 
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the owner, or of the principal manſion or Capital 
meſſuage, not being caput comitatus five Barmie, 
a woman ſhall be endowed. Theſe are the dif. 
tinctions taken by Lord Cike, and they have been 
recognized by the caſe of Gerard v. Gerard. In 
that caſe, as to part of the lands demanded for 


Dower, the tenant confeſſed the action, and a5 


to the reſidue, he pleaded, that Sir Thomas Gerard 
was ſeiſed of the meſſuage then in demand, called 
Bromley, in his demeſne as of fee, and, being { 
ſeiſed, King James the firſt, by his letters paten 
under the great ſeal of England, created the faid 
Sir Thomas Gerard Baron of Bromley, and ſo thy 
meſſuage in demand became caput Baroniæ. ( 

a demurrer to a demand of judgment by th 
tenant, if the demandant ought to be endoye( 
of the lands in demand, it was argued by thi 
Counſel for the demurrer, and agreed and reſolve 
by the opinion of the whole Court, that the calc 
cited by the Counſel for the tenant, muſt be i 

tended of feudal Baronies, of which there ve 

none except Arundel; and that this privileg 


was allowed to them becauſe they ought, up 


neceſſity, to defend the realm, to which they ve 


bound by tenure. That the King, at the create 


of the Barony, gave to the Baron lands and r 


v hold of him by the defence of the realm; 
that the meſſuage in demand could not be a feudal 
Barony, for that it was in the ſeiſin of the Gerards 


WM before, and therefore was not given to them by the 
Wing at the creation of the Barony to hold of him. 


J As to the manner of endowment, and firſt as 
to lands. 


q When the huſband has the tenement ſolely 1 
ad entirely, the wife is intitled to a ſeparate 
nd diſtin& part to the full value of a third of 
the whole which is to be aſſigned to her in cer- 
inty, by metes and bounds. When the huſband 
r other perſon of whom ſhe demands her Dower, 


"els a part of* an intire tenement in common with 
hers, the third part of the wife muſt be held 
ei common alſo; for taking an intereſt derived 
ut of the eſtate of her huſband, ſhe muſt, with 
ſpect to all perſons who have an equal right 
wein him, hold her part in the ſame manner, in 
nich he was intitled; and when her huſband 
VP" tenant in common with others, ſhe cannot 
eig im to have her third part in any other manner 
raten her huſband had the purparty of which ſhe 
wel ems to be endowed. 

Oo4 adly. 


1 On Dower. 


2dly. As to advowſons, ſhe will have th, 
third preſentation ; and as to the toll of a mil 
every third diſh, &c. for the law giveth her th 
privilege of having her part of all things whic 
may, in any manner, be enjoyed by ſeveral per 
ſons, conſiſtently with the intereſt of others, and 
BK deviſes the moſt likely means of giving he 
| the full enjoyment of thoſe things according t 
the extent of her part. 


1 Inſt, 32 a. 


 _ 3dly. Of the means by which ſhe may b 
| barred ; and as to this point ſhe may be barre 
4 of Dower, 


1ſt. By her agreement as accepting a proviſi 
called a jointure in ſatisfaction of Doyer 


4 2dly. By her default. 


3dly. By the crime of her huſband. 


And firſt, by accepting a jointure. A jointu 

is a proviſion for the wife, made in fatisfadti 

= of Dower, according to the ſtatute of 27 H. 
45 In legal underſtanding a jointure extendeti 


well to an eſtate to the wife alone as to 
| elt 


Dn Dower, 

fate to the wife jointly with her huſband ; and 
lord Coke, making this obſervation, deſcribes 
z jointure to be a competent livelihood of free- 
od of lands or tenements, to take effect pre- 
kntly in poſſeſſion or profit after the deceaſe of 
he huſband, for the life of the wife at the leaſt, 
ſhe herſelf be not the cauſe of the determi- 
ation or forfeiture thereof. 


This definition is not preciſely accurate in 
il its parts. The competency of the eſtate for 
z livelihood, in point of value, forms no part 
o the deſcription of this proviſion. Nor is the 


le 


ime of commencement of the eſtate marked 
wich care. All that is required is, that on its 
er imitation it will commence on the death of the 
huſband, if it doth not commence in his life- 
lime. But whether it is to veſt in intereſt as 
n eſtate in poſſeſſion or of preſent profit, in 
tte life-time of the huſband, or after his deceaſe, 
long as it cannot fail of intitling the wife to 
the poſſeſſion, or to the profit on the death of 


r huſband, is altogether immaterial. 


The efficacy of this proviſion, as a legal bar of 
yer, depends on the ſtatute of uſes which enacts, 
That 
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That whereas divers perſons had Purchaſe 
or had an eſtate made and conveyed of and; 
divers lands, tenements, and hereditaments, unt 
them and their wives, and to the heirs of t 
huſband, or to the huſband and the wife, and t 
the heirs of their two bodies begotten, or to t 
heirs of one of their bodies begotten, or to t 
huſband and the wife for the term of their lived 
or for term of life of ſaid wife, that when a 
ſuch eſtate or purchaſe of any lands, tenement 
and hereditaments had been, or thereafter ſhoul 
be made to any huſband, and to his wife i 
manner and form above expreſſed, or to a 
other perſon or perſons and to their heirs an( 
aſſigns, to the uſe and behalf of the fai 
huſband and wife, or to the uſe of the wife, 
is before rehearſed, for the jointer of the wit 
that then, and in every ſuch caſe, - every woma 
married having ſuch jointer made, or thenafit 
to be made, ſhould not claim nor have title t 
any Dower of the reſidue of the lands, tenement: 
or hereditaments, that at any time were her ſai 
huſband's, by whom ſhe had any ſuch jointe 
nor ſhould demand or claim her Dower of an 
againſt them that had the lands and inheritanc 
of her ſaid huſband, but if ſhe had no ſucl 

jointe 
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«ter, then ſhe ſhould be admitted and enabled 
purſue, have and demand her Dower, by writ 
Wa Dower after the due courſe and order of the 
\mmon law of the realm. But it is provided, 
ur if any ſuch woman ſhould be lawfully ex- 
uſed or evicted from her ſaid jointer, or from 
i part thereof, without any fraud or covin by 
wful entry, action, or by diſcontinuance of her 
uband, then every ſuch woman ſhould be en- 
bred of as much of her huſband's tenements or 
rcditaments whereof ſhe was before dowable 
the ſame lands and tenements ſo evicted and 


wulſed ſhould amount or extend unto. 


And alſo, that if any wife had, or thenafter 
tould have any manors, lands, tenements, or 
ereditaments, unto her given or aſſured after 
arriage, for term of her life or otherwiſe, in 
inter, except the ſame aſſurance ſhould be to 
tr made by act of Parliament, and the faid 
iſe after that fortune to overlive her huſband in 
Iatever time the ſaid jointer was made or aſſured 
to her, that then the ſame wife ſo overliving 
ould and might, at her liberty after the death 
ber ſaid huſband, refuſe to have and take the 
nds and tenements ſo to her given, appointed, 
or 
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ſurance ſhould be to her made by act of Par 


faction or recompence, but only by releaſe 


n Dower, 


or aſſured during the coverture, for term of 
life or otherwiſe, in jointer, except the ſame 


ment as is aforeſaid, and thereupon to have, ; 
demand, and take her Dower, by writ of Do 
or otherwiſe, according to the Common lay, of x 
in all ſuch lands, tenements, and hereditaments 
her huſband was and ſtood ſeiſed of any eſtate 


inheritance at any time during the coverture. 


No other proviſion, than one made purſu 
to this ſtatute, will, at law, be deemed a fat 
faction of Dower. The rule in the Courts 
Equity, however, is different. Theſe Courts h 
the woman to her agreement, whatever is t 
nature of the proviſion ſhe has accepted. 


At the Common law a right or ſille whit 
one hath to any lands or tenements of any eſta 
of inheritance or freehold, cannot be barred! 
acceptance of any manner of collateral fat 


confirmation, or an act which is tantamount ; d 
upon this rule, no recompence made to the vl 
in ſatisfaction of her Dower, was a bar by! 


Common law, Dower, however, ad 9i1um Ecilel 
a 


4 ex aſſenſu Patris, did conclude the wife of 
Wer er proviſione Legis. The law allowed of 
proviſions, if they were made under thoſe 
cumſtances, and in that form, in which the wife 


to have Dower ex proviſione Legis. Upon the 


4 Rep. 
Vernon's 


we about to be had with a woman, a man had Gt. 
de an eſtate of certain lands to her for her life, 
full ſatisfaction of all the Dower which might 
aue unto her in any of his lands, and they 
terwards intermarried, it was no bar of Dower at 
Common law, for the reaſon already aſſigned. 


und of this rule, as to ſatisfaction, if on a mar- 


Another reaſon aſſigned is, that ſhe had not 4 Rep. 

a . | Ubi ſupra. 
jj title of Dower at the time of the acceptance 5 
ſatisfaction; but to allow this reaſon to be of 
eight, is to admit that if the wife had any title 
the time of acceptance, the acceptance would 
we barred her. 


The adjudication to this point, at the Com- 
on law, are 


iſt. That no acceptance of the wife of ſatiſ- 
tion of Dower before the marriage, or during 
e coverture, will bind her unleſs the endowment 
is 
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is made ad oftium Eccleſiz, or ex aſſenſu Patris: 
the proviſion made for her is as to the perſon 
whom it is made, and the eſtate which is grant 


of the nature and quality of Dower at the Co 
mon law. 


| 2dly. That as to acceptance after the de: 

1 Inſt. of the huſband, aſſignment muſt be made 
the widow either of ſome part of the land 

which ſhe is dowable, or of a rent or ſome ot 

Profit iſſuing out of the ſame, either before jud 

.ment or after. 


For if any other lands, or a rent iſſuing 


of any other lands, than thoſe of which a wo 
is dowable were to be aſſigned to her, the ti 
of the parcels of which ſhe was dowable, and 
thoſe aſſigned to her, might not be equally goc 
beſides the lands aſſigned to her cannot be cc 
ſidered as held in Dower, on which account t 
wife would loſe the privilege of vouching ! 
heir, on action brought againſt her, and of hai 
. recompence in value, if the lands were recove 
out of her hands. 


3dly. That an aſſignment by the heir, al 


the death of the huſband of land, or a rent 
ſul 


On Dower, $75 
ing out of land, of which ſhe is not dowable, 


«no bar. 


zthly. That the aſſignment muſt be abſolute, 1 Inſt. 34 b. 
d not conditional, or ſubject to any limitation. 


And, upon. all theſe points, it may be ob- 
med, that the aſſignment is not to be of one 
ng in ſatisfaction to another, but of a ſeparate 
art of the ſame property, in lieu of a common 
wht in the whole; or of a collateral intereſt de- 
ied out of that property, in the ſtead of a right 
ja particular part of the ſame property. 


And the hiſtory of the. proviſion by way of 
Inture, is thus deduced by Lord Ce, or by the 
pes who determined Mary Vernon's caſe: Be- 
re the ſtatute of uſes, the greateſt part of the 


4+ Co. to 


nd in England was conveyed to ſundry perſons 
uſes, and for as much as a wife was not dowable 
an uſe, her father or friends, upon marriage 
d procure the huſband to take eſtate from his 
offees, or others ſeiſed to his uſe, to him and 
is wife, before or after marriage, for their 
es or in tail, for competent proviſion for the 
le after the death of the huſband, Then came 


nt the 
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made, the wives would have had as well th 


branches concerning jointures were added to 


in point of title, it is of the ſame nature v 
Dower. 


what nature the proviſion muſt be; 2dly, at v 


it muſt be either of an eſtate in land, or ſo 


On Dower, 
the ſtatute of H. 8, which transferred the poſi 
ſion and eſtate of the lands to the uſe, by whit 


the huſband was ſeiſed accordingly, and, 
conſequence, if further proviſion had not he 


Dowers as their jointures; and for this reaſon 
ſtatute. 


As the proviſion by jointure came in lieu 
the Common law, proviſion of Dower, the Judg 
in expounding their ſtatute, have always had 
courſe to the law on Dower, to make the e 
proviſion conformable, in requiſite circumſtan 
to the other; holding it reaſonable that no p 
viſion by way of jointure ſhall be good, unl 


On this head it is to be conſidered, iſt. 


time it may be made; 3dly, by what means; © 
laſtly, under what circumſtances. 


And 1ſt. As to the nature of the provili 


intel 
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tereſt collateral to, and ifſuing out of land, as a 


nt, whether the ſame is already created, or is 
rated de novo, for the purpoſe. 


' 2dly. As to the time when the proviſion muſt 


4 4 Rep. M 
e made. It may be made either before or after Veen“ 
R | i . . Caſe. 
the marriage; but between a jointure made before rink. «6b, 


mrriage, and one made during coverture, there 
this difference: however inadequate the pro- 
lon made for a woman before marriage may be 
the value of her Dower, and under whatever 
mditions, and in whatever manner the proviſion 
made, ſo as the circumſtances enumerated 
der the laſt head are obſerved, the wife muſt be 
ent with her jointure. She has no power to 
ke any election to take this proviſion or her 


Wer, 


I, before her marriage, ſhe accepts of a 
ture, ſhe is not, afterwards, at liberty to wave 
The acceptance of a jointure, at a time when 
1s under no coercion or controul, precludes 
Wife of all right to demand Dower, but to 
eltent in value of any eviction which ſhall be 
e of the lands limited to her for her join- 
; and though ſhe is a minor at the time 
Pp when 


Drury and when ſhe is married, and accepts a jointure, th 
Drury in s 


Dom. Proc. circumſtance will not leave her at liberty to wa 


Br. Par. Ca. 2 . 
"IG. her jointure and take her Dower. 


As to a jointure made during the marriag 
as the wife is ſuppoſed to be under the contro 
of her huſband, ſo long as he lives, therefore, 
acceptance during the coverture will conclude her 
her title to Dower. The time of her election 
take her jointure or have her Dower, does not, 
this caſe, arrive till the death of her huſban 
and, on that event, ſhe may either accept 
refuſe the proviſion made for her after her m 
riage. If ſhe accepts it after the death of 
huſband, ſhe may not recede from the elect 
ſhe has made, and claim her Dower: on 
| - contrary, if, on the death of her huſband, 
diſagrees to the proviſion which is made for | 


or, which is the ſame to this purpoſe, does 

act by which ſhe either expreſsly or tad 

accepts the jointure, ſhe may demand her Do 

as if no proviſion by way of jointure had | 

made for her. If a woman accepts a joint 

4 8 made in bar of Dower, ſhe relinquiſhes all f 
non's Caſe. to Dower: on the other hand, if ſhe dem 


her Dower, after notice that a proviſion by 
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o jointure is made for her, ſhe cannot claim any 


d that proviſion. 


Then there is a difference between a proviſion 
made for the advancement of a wife, either pre- 


ious and in order to a marriage, or during co- 
ture, without any agreement that the ſame 
hall be in lieu of Dower, and a proviſion made 
either of thoſe periods in ſatisfaction of Dower. 
the former caſe, the wife ſhall have the benefit 
ah of the ſettlement made in her favor and of 
r Dower, and the claim or acceptance of the 
ke hall be no bar or objection to her right to 
other. The reverſe is the caſe, as has been 


in lieu and ſatisfaction of Dower. i 


On the difference between a jointure made 
ore marriage and a jointure made during the 
herture, depends the legal reaſons of the fol- 
ming propoſition. 


re, the huſband and wife alien the lands 
Pp 2 conveyed 


antage in point of intereſt or eſtate, by reaſon 


mpoſed, when the ſettlement made on the wife 
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If a jointure is made to a woman before p. 53. 
mage, and, afterwards, and during the co- 3 Init. 36 b. 
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conveyed to her for her jointure, ſhe ſhall not 
endowed of any other of the lands of her huſban; 


4 46k But if a jointure is ſettled during the core 
Dy. ubi ſuprature, and ſuch alienation is made in the life. ti 
x Cruiſe 185. of the huſband, the wife may, on his death, clai 


her Dower. 


In the one caſe the woman is concluded beſ 
marriage, if ſhe accepts the proviſion; and t 
concluſion effects a complete bar, which ſhe cal 
not remove by any ſubſequent diſagreement, 


In the other caſe there is no concluſion till t 
death of the huſband. The time of election d 
not arrive till that event, and no bar can be 
fected in the mean time; and as the wife was! 
barred of Dower, when ſhe levied the fine, 
will, on the death of her huſband, be dowabl 
the reſidue of his lands, which are open to 
attachment of a title to Dower. 


It has been queſtioned whether a joint 


made before marriage was good. The point 
determined in the affirmative, in the calc 
Aſton. In that caſe, Afton, in periormand 


mati 
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marriage articles, and of his covenant contained 


k © 4 


ter life, for her jointure, and afterwards A and 
de ſon of Aſbton intermarried, and the huſband 
lied, and it was reſolved that this was a good 
ginture within the act. 


All the inſtances of eſtates put by the ſtatute, 
emade to the huſband and wife, and not to a 
mn and woman not being huſband and wife; 
ut they are put by way of example only. This 
evident to a degree of certainty, ſo far as an 
nion can be formed on the penning of an act 
[ Parliament. When the ſtatute makes a diſ- 
tion between jointures before marriage, and 
mures during coverlure, the legiſlature muſt have 
din view thoſe caſes to which alone a provi- 
In of this fort could apply. 


zdly. As to the means by which a jointure 


id: either by an act which takes effect in the 
4ime of the huſband, or an act which takes 


mediate conveyance to the wife at the Common 
or a conveyance to her by the means of 
P P 3 an 


herein, made a feoffment to the uſe of A for 


be made: And as to this point it may be 


after his death. Of the former ſort is an 
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an aſſurance which has its effect ſolely by t 
operation of the ſtatute of uſes, or by virtue 
that ſtatute through the medium of a conveya 
at Common law. Of the latter fort, is a dif 
ſition by will. 


No doubt was ever entertained on the validi 
of a jointure, made by a conveyance executed 
the life-time of the huſband; but it was former 


made a queſtion, whether a jointure in lieu 


Dower might be made by deviſe. The ſtatute 
wills was enacted at a period ſubfequent to 

paſſing the ſtatute of uſes; and one objection 
the validity of a jointure by deviſe, was raiſed 
the ground that, by the ſtatute of uſes, all | 
eſtate of the feoffees was transferred to C 
uſe, and, by conſequence, no land, after 

making of that act, was deviſable until the ſtat 
of 32 H. 8, and, therefore, a deviſe of la 
which then by the law could not be made, co 
not be within the act of 27 H. 8: and ano 

objection was that every jointure, intended ui 


the act of 27 H. 8, muſt be made either //i1 


during the coverture, and that a deviſe takes ef 
after the huſband's death, 
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but in Teak and Randal, (38 and 39 Eliz.) it +Rep. 4b. 
11s reſolved by the two Chief Juſtices, and the n 
«hole Court, that a deviſe by a man to his 

ie expreſsly for her jointure, and in ſatisfaction 

if her Dower, was a good jointure within the 

ſatute, for that as an eſtate for life, made to a 

yoman before marriage, when ſhe is not a wife, 

b within the equity of the ſaid act, ſo an eſtate, 

leviſed to a woman for her life, which taketh 


det preſently after his death, when the marriage 
s diſſolved, is alſo within the equity of the ſaid 
it; for ſuch an eſtate well agreeth with the intent 
of the makers of the act, and the deſcription of a 


vinture; and though land was not deviſeable 
tl 32 H. 8, yet it is frequent in our books that 
n act made of late times ſhall be taken within 
le equity of an act made a long time before. 


4thly. In what manner the proviſion muſt be 
ade, The word jointure imports an eſtate to 
e wife Jointly with her huſband, and all the 
aamples of limitations furniſhed by the ſtatute, 
e in this form. Yet the caſe of the deviſe ſuf- 
ently ſhews, that a ſeveral eſtate to the wife 
Nay be a jointure within the ſtatute; and in 
n caſe, where an eſtate was limited to the n 
Pp 4 . 
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uſe of the wife for her life, in remainder of an 
eſtate limited to the uſe of the huſband for hi, 
life, it was reſolved that the proviſion was goo 


as a jointure in lieu of Dower, for that all wag te 
one effect, as to the wife, to limit, an eſtate tc 
the huſband and wife for their lives and to the 
huſband for life, remainder to the wife for he! 
life; for that the one eſtate was as beneficial tc 
the wife as the other. This reſolution wa 
founded on the authority of the caſe of Ahn 
already cited. 


Laſtly. Under what circumſtances the pr. 
viſion muſt be made. = 


1ſt. The proviſion muſt be made by th 
huſband, or ſome one of his anceſtors, or ſo 


other perſon at the inſtance of the huſband « 
of his anceſtors. ; 


2dly. To take effect in the life-time of t 
huſband, or immediately on his deceaſe. 


Idly. For an eſtate of frechold, which, | 
point of limitation is, at leaſt for the life of 
wife, which, 

atk) 


| 


— 


— — 
— 
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3 athly. Muſt be limited to, or to the uſe of, 
de wife herſelf, and not to any one in truſt 


— — 
— 


— 


— — 


—— —L— 
—̃ F— — 


—_—_——— — 


or her. 


— — — 
— = — 


al cthly. In ſatisfaction of Dower. 


6 iſt, The proviſion muſt proceed from the , faſt. 36 b. 
t uband, or ſome one of his anceſtors, or ſome 
1WMiiferent perſon at his motion. It is ſufficient, 
ever, that the wife has her eſtate, either 

nediately or immediately from, or at the Inſtance 

her huſband, or any of his anceſtors. 
rc N a 

Thus a man made a feoffment in fee to divers A 

erſons, on condition that they ſhould enfeoff his se- alſo 
tn and his ſon's wife in tail, and the feoffees — as 
ade eſtate accordingly, and it was held that PY* 228. 
e wife ſhould be barred of Dower, for that this 
as within the ſtatute of jointures, for though 
e did not claim by the anceſtor of the huſband, 


it by the feoffees, and, in a writ of entry, ſhe 


f th 


old be ſuppoſed to have title by them, yet 
cauſe the feoffees derived their eſtate from the 
t&tor of the huſband, this was within the 
eaning of the ſtatute; and it was ſaid, that 
dere the anceſtor of the huſband makes a 


gl feoffment 
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ſeoffment in fee, to the uſe of the wife of h 
ſon, and the poſſeſſion is, by the ſtatute of ufc 
transferred to the wife, ſhe is not in, in this cal 
by the father, as the immediate perſon by wha 
ſhe has title, but in the %, as claiming und; 
the feoffees to uſes, who had her eſtate from hin 
and yet this is a jointure within the intent 


the ſtatute. 


The letter of the ſtatute of Hen. 8, does n 


_ preſcribe by whom the jointure ſhall be mad 


The obvious intention of the framers of tl 
ſtatute, however, and the nature of the proviſi 
tead to this conſtruction, 


2dly. That the proviſion muſt be ſo limite 
as to take effect in paſeſſion or profit in the lik 
time of the huſband, or immediately on f 
deceaſe. | 


The ſtatute is alſo filent as to the time 
commencement of the wife's eſtate. There 


lutions, however, made upon this act, in c 
| ſtruction thereof, have ſettled the law to be 


it is propoſed in this Treatiſe. 
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As this proviſion comes in lieu of Dower, 
tis in this particular required to be of the ſame 
qulity as an eſtate in Dower. It is from the 
ture and form of the limitation, and the re- 
ire ſituation of the owner of the eſtate, that 
judgment can be formed, whether the proviſion 
mde for the wife is conformable to the ſtatute 
u the ſame hath been interpreted. If from the 
ture of the limitation, as referring to the time 


tis not certain that ſhe will have it in the life- 
ime of her huſband, or immediately on his death, 
t will not be a bar within the ſtatute; and if it is 
ot a bar by the ſtatute, it will not have any effect 
br the Common law, to conclude the wife of a 
tle to Dower. 


A right to the poſſeſſion or profit at that time, 
ming by ſome event after the ſettlement is made, 
il not alter the caſe. It is the certainty, at the 


"ll have the poſſeſſion or profit in the life-time 
If her huſband, or immediately on his death, 


ur. The uncertainty, at the ſame time, that 
* will be the caſe, prevents the operation of 
the 


x which the wife is to have the poſſeſſion or profit, 


me when the proviſion is made, that the wife 


t in the one caſe makes the proviſion a good 
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223. 


the ſtatute according to the conſtruction it ha, 
received, though the wife enters upon the lands 
after the death of her huſband, for quod ab init 


non valet tractu lemporis non convaleſcet. 


Thus, if a conveyance is made by A previous 
and in order to his marriage with C, to, or to the 
uſe of, B, for his life, remainder to C for her life 
or, to, or to the uſe of, B for life, remainder to 
for his life, remainder to C, neither of theſe pro 
viſions will be a legal bar of Dower, though mad 
in expreſs words with that intention. 


In the firſt caſe, it may happen that B ma 
not die in the life-time of A, therefore, there 
no certainty, at the time when the ſettlement | 


made, that the wife will have the poſſeſſion 0 


profit on the death of her huſband. -The ſub 


ſiſting life of 5 B, and the continuance of hi 


eſtate, may prevent the right of the wife to thi 


poſſeſſion or profit immediately on the -death 0 
her huſband. The ſame obſervations apply tt 
the other caſe with equal force. Though by the 
limitation, the eſtate of the wife is to commenc 
in poſſeſſion on the death of her huſband, as tc 


his eſtate, yet, as the eſtate of B may continut 
beyond 
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eyond the death of the huſband, it is not certain 
hat the wife will, in fact, have the poſſeſſion, 
x profit, with reſpect to the eſtate of B, on the 
Kath of her huſband ; and though the death of 
g ſhall happen in the life-time of the huſband, 
by which event, it becomes certain, that the wife 
wil have the poſſeſſion or profit of the land on 
he death of her huſband, it will make no dif- 
krence; nor is it material, whether the eſtate of 
ke ſtranger is the eſtate in poſſeſſion or a meſne 
date, or whether it is of a freehold or chattel 
quality, So alſo if the eſtate of the huſband is 
n tail, or for the life of another perſon, or 
Imited in any other manner, ſo that it is not 


y ſome event which will certainly happen in 
s life-time, an eſtate to the wife, expectant 
nereon, will not be an effectual proviſion in bar 
f Dower. On the other hand, it will be no 
dection to the proviſion as a bar of Dower, that 
he eſtate on which the eſtate of the wife is ex- 
kctant, is in a ſtranger, if that eſtate is deter- 
able on the deceaſe of the huſband, or cannot, 
any means, continue beyond his death. 


Alſo, if from the relative ſituation, in point 
l eſtate, of the perſon who makes the ſettle- 
ment 


kterminable on the deceaſe of the huſband, or 
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ment by way of jointure, it is not certain thi 
eſtate of the wife will intitle her to the poſſeſſia 


or profit on the death of her huſband, or in h 


life-time, the proviſion will not be good as a | 
of Dower. 


Therefore if A 1s tenant for life, remaind 


or reverſion to B, and B, on his marriage with( 


limits the land to, or to the uſe of C for life 
in any other manner in bar of Dower, the p 
viſion will not be effectual; becauſe, by reaſon 
the eſtate of A, it is not certain that the eſtate o 
will fall into poſſeſſion, or intitle the wife tot 


profit on the death of her huſband. The eve 


of his death may take place in the life-time of 
and the eſtate of A, conſequently, have continua 
beyond the life of the huſband, and prevent t 
right of the wife to the poſſeſſion or profit 
mediately on his death. | 


3dly. That the eſtate muſt be of freehe 
which, in point of limitation, is, at leaſt fort 
life of the wife. 


The term freehold excludes an eſtate for ye 
determinable on the death of the wife, whate 


nay be the extent of the term as to the number 


of years. a 


So long as the eſtate is of freehold, and is, in 
ſuantity, an eſtate for her life, it is ſufficient, 


hough there is annexed to the eſtate, a collateral 


Imitation, by which it may determine or be de- 


ted by her own af, or her own default, in her 
lfe-time. 


Therefore if the huſband makes a feoffment 
n fee, to the uſe of himſelf for life, and after PY- 
bthe uſe of his wife durante viduitate ſua for her hh 
nture, the ſame is an eſtate to her for her lite, 
nd cannot determine without her own act; for 
fich reaſon it is a jointure within the ſtatute. 

In the caſe propoſed, the eſtate of the woman OM 
determinable only by her marriage, and, con- 
quently by her own act. If the eſtate was li- 

ted to determine on any event, which may 
uppen without the act or default of the woman, 

the return of C from Rome, the proviſion will 
it be good as a bar of Dower ; but the eſtate 
Jade to a woman for jointure is to be for her life 

alt, and determinable within that period by 
own act or default only. 
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Mary V 


er- 


So alſo an eſtate to a woman for her life, up 


non's Caſe. a condition which is to defeat her eſtate by h 


perſonal act or default, is a good jointure: for 
ſhe does not break the condition it is an eſtate f 
her life. 


This point was determined in the caſe 
Mary Vernm, In that caſe Jahn Vernon, t 
huſband of Mary Vernon, after their marriag 
made a feoffment to the uſe of himſelf for h 
life, remainder to the ſaid Mary Vernon for her lif 
remainder to the right heirs of the huſband, 


Upon a plea, averring this eſtate to have bet 
made in ſatisfaction of Dower as a jointure, a 
that the wife entered; and a replication thatt 
limitation to the uſe of the wife was upon con 
tion to perform the will of her huſband, at 
ſhewing a will in which divers things were to 
performed and demanding judgment, if t 
tenant ſhould be admitted to aver that the ſ 


eſtate upon condition was for the jointure oft 


wife and in ſatisfaction of Dower, there was 


demurrer, and, upon this demurrer, it was 
judged that in the caſe at bar, if the condit 


did bind the wife to any unreaſonable thing, | 
mig 
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WT night have waved it, but, when, after the death 
f her huſband, ſhe entered and accepted of the 
conditional eſtate for her jointure, ſhe was barred 
WM of Dower: P3=ED 


On this caſe and the adjudication, two ob- 
 Wrations, material to the point under conſide- 
on, are to be made | 


a 
1 iſt, That the eſtate was made after marriage. 
i 3 
2dly. That it was in the power of the wife to 
we preſerved her eſtate by performing the will. 
bet 


u Therefore when the reſolution ſtates that the 
ry of the wife occaſioned the bar, it is to be 


iderſtood as applying to that circumſtance of 
e caſe which ſtates that the ſettlement was 
: to Wide after marriage, and not that the entry of 
if t 
he | 
: of | 


e vn 


wife is the material circumſtance to the va- 


ty of a jointure, made by an eſtate upon con- 
on. If an eſtate on condition is limited to 
"man previous to her marriage, and ſhe then 
ſees to accept the ſame in ſatisfaction of Dower, 
ther requiſites concurring, this acceptance 
ing, ee marriage, will be a legal and effectual 


mig Q ; | bar 


Was! 


ondit 
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bar of Dower, though the wife omits or refuſ 
to enter on the death of her huſband. 


As to the ſecond point, the circumſtance 


the condition, that it was in the power of t 


wife to retain her eſtate, by performing the co 
dition, is the diſtinguiſhing feature of the ca 
and the fact on which the adjudication y 
grounded; and though it is ſaid generally in t 
report, that an eſtate on condition may be 
legal bar of Dower, yet, when this expreſſion 
referred to the caſe under conſideration and l 


rule before laid down in deſcription of a jointy 
that the eſtate muſt be for the life of the vil 


or merely determinable, or to be defeated in h 
life-time by her own act or default, it muſt 
underſtood with a qualification correſpondit 
with this deſcription. 1 


With reſpect to the quantity of the eſtate, 
that is required under the preſent rule is, 


it will certainly have duration for her life, u 
it is determined by her own act or default. 


If it is larger in quantity than an eſtate 
the life of the woman, no objection can be m 


On Dower. 
o the efficacy of the proviſion as a jointure on 
his ground, ſo long as the eſtate, naturally, or 


cording to the conſtruction of law, cannot de- 
mine in the life-time of the woman, unleſs 


h | 

1 by her act or default. 

On | 6 

5 For which reaſon an eſtate to the wife in tail, 4 Co. 2 b. 0 
| : | | 2 4 Co. 3 b. ; i 

Ii" fee, is equally as good as an eſtate for life. pier 1 0 


ut if either of theſe eſtates is liable to be de- Sir Maurice 
be . Bn Dennis's | 
mined or defeated, in the life-time of the Caſe. ö 
1 Inſt. 36 b. 


man, without her act or default, the ample- 
6 of the eſtate, as being for a longer period 
an her life, will not help the caſe. The pro- 
lon will be deemed of no avail as a jointure. 


The grand requiſite is, that the eſtate muſt 

o limited, that the wife may certainly have it 

her life, unleſs ſhe, by her own act, deter- 

tes it ſooner. Therefore an eſtate to her for 
life of another, by expreſs limitation, and 
n eſtate which may determine or be defeated 
er life-time by the act or default of another, 

both of the ſame deſcription as proviſions by 

of jointure, and are neither of them of any 

3 2 legal bar of dower. 


Qq2 As 
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As to the 4th point, that the eſtate muſt | 
limited to, or to the uſe of, the wife herſelf, a 
not to any other in truſt for her. 


Whether the eſtate is limited to the wife in 
mediately, or through the medium of the ſtatu 
of uſes, is wholly immaterial. The ſtatute mak 
mention of both methods. All that the lay r 
quires 1s, that ſhe herſelf, in her proper perſo 


ſhall have the ownerſhip of the foil, or t 


right of enjoying or taking the intereſt or ſubja 
of property which is provided for her, and t 

ſhe ſhall not be ſubſervient to the power of 
truſtee to do it for her. 


And 5thly. That the proviſion muſt be i 
tisfaFion of Dower. Unleſs the proviſion is ma 
for a jointure it will not be deemed a fatisfact 
of Dower. The ſtatute expreſsly requires t 
eſtate to be for a joiniure. Therefore there m 
be evidence that the proviſion is made in fat 
faction of Dower. 


The different rules applied in the confiruct 


of deeds and wills, occaſions a difference in 


mode of proof of this fact. When the provl 
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made by deed, the fact of the intention of the 


No 1 
man, in making it, and of the woman, in accept- 


d ng the ſame, may be proved by viva voce teſti- 


mony, or any other proof admiſſible in like caſes, 
though the deed of ſettlement is ſilent on the 
ntention of the parties. When the deed is ſilent 
on this point, the fact of the intention muſt 
de put in iſſue by an averment on the record, 
nd that averment muſt be anſwered, and the fact 
myerſed, by which the intention of one party 
n making, and the other in accepting the eſtate 


m which the determination is to be made. 


In the often cited caſe of Vernon, the deed of 
kttlement made no mention of the intention of 


ma 

aa the part of the wife to accept the proviſion 
aL | * a * 

3. a jointure in bar of Dower, were averred, and 
* nſwered, and it was held that the wife was barred 


her acceptance. 
n fat Þ 


nqueſtion, becomes the point for trial, as the fact 


tte parties, and that intention, and an agreement 


$67 
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The rule of law, applying to deeds, is, that 


y fact, material to the operation of a deed 


Truck 
«i Vexplaining the intention of the parties, may 
pro e proved, if the proof offered is not incon- 


Qqz ſiſtent 
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ſiſtent with the internal evidence of the deed, a 


expreſſed in unequivocal terms; or, as Bacon pro 
poſes the rule, ambiguitas verborum latens verificg 
tione ſuppletur, nam quod ex facto oritur ambiguyy 


verificatione facti lollitur. 


A bargain and ſale may be proved to hay 
been made for money, though nothing is ſaid i 
the deed of the payment of any conſideration 


The averment ſtands with the deed, and th 


proof of the fact gives operation to the aſſuranc 


A deviſe implieth a conſideration in itſelf 
and for this reaſon a deviſe cannot be averredt 
be for a jointure, unleſs the intention of the tel 
tator 1s expreſſed in his will. 


This is one reaſon, but a better one is, th: 
the whole of a will concerning lands, mult be! 
writing, and no averment ought to be taken 0 
of the words of the will. | 


Theſe are the reaſons aſſigned: whether tht 
are irreſiſtible, or the difference in determinati 
may not be accounted for on other grounds, 
ſubmitted to the Student for his conſideration. 
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full ſatisfae71on of Dower, or, in other words, in 
aisfaction of a// Dower; and many writers of 
authority have adopted this opinion. To thoſe 
whom it may be material to turn their thoughts 
zith particular attention to this point, it is recom- 
nended to conſider the report of Mary Vernon'scaſe, 
nd obſerve the reaſon aſſigned for the poſition. 


The uncertainty of what part a wife ſhall be 
rred by acceptance of a jointure, ſeems the 
hundation on which the opinion there reported 
ms advanced, and taking this to be the legal 
kjection to a jointure, in ſatisfaction of Dower, 
"cout a certainty in lieu of what part the join- 
re is to be accepted, the diſtinction probably 
ay be this: 


When a jointure is made in ſatisfaction of 
art of Dower, without aſcertaining of what part 
t ſhall be, it ſhall not be taken to be a ſatisfaction 


[ any part for the uncertainty. 
r the : 


natic 


; But when it is made in ſatisfaction of ſome 
nds, 


at in particular, as of lands in certain, then 


mn Mall be a bar, ſo far as the certainty appears. 


Qq 4 Many 
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Many caſes with Goilar circumſtances have 
been decided on the principle of this diſtinction, 
and when it is evident that the caſe is propoſed 
as turning on the point of uncertainty, ther 


ſeems the greateſt reaſon to ſuppoſe that thi 


diſtinction puts the law on its true point 9 
difference. 


The caſe urged as an authority, and -whic 
ſtill ſtrengthens the propriety of the diſtinQior 
is this: If the debtor gives the creditor a horſ, 


or any thing in ſatisfaction of part of his deli, 


ſhall be a bar for no part for the uncertainty. I 
reaſon aſſigned is a negative pregnant, and alloy 
ample room for the inference of what indeed 


the law, that if the part of the debt to be di 


charged by the acceptance, is ſpecified, the 2 
ceptance will be a good ſatisfaction of that pa 


As to the ſecond point, that a woman mi: 
be barred of her right to Dower by her defaul 


1 Inſt. 32 a, and this default may happen, 1ſt, by her depa 
b 


ing voluntarily from the houſe of her huſba 
with or 10 an adulterer, and the refuſal of h 


> Bac Abr. huſband to be reconciled; and 2dly, detainu 


143. 


from the heir, the charters relating to the land 
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{which ſhe claims to be endowed, and denying 

1a Court of Record, that ſhe detains theſe 

garters when the heir tenders himſelf ready to 

gn to her her dower on her delivering up the 
urters. | 

The departure muſt amount to what the law 

tems an elopement. The bar does not ariſe from 

e mere act of adultery, or a departure for any stat eam. 
ther reaſon than voluntarily to accompany an Dy. N 
ulterer, or to go to him. And the departure 

wt be voluntary, and to, or with an adulterer. 

ud if a wife, being taken away by violence againſt 


rwill, afterwards conſents and remains with the 


2 Bac Abr. 


ulterer, this is equal to a departure; for, as it 142. 


kid, the remaining with the adulterer without 
conciliation to the huſband, and not the manner 
going away, is the bar of Dower. 


This miſconduct of the wife may be purged, 
| the forfeiture done away by reconciliation ; 
| therefore if the huſband voluntarily receives * In* 
Wife, and permits her to cohabit with him, 
reſtores her to her right of Dower. A volun- 
' reconciliation is contraſted with a recon- 
ation and cohabitation, effected by means of 
Eccleliaſtical 


602 on Dower. 


Eccleſiaſtical cenſures, or the ſentence of dal 
Judge of the Spiritual Court. For a reconci 0 
liation by the huſband to his wife, in purſuance 
of a ſentence, pronounced by the Eccleſiaſtical 
Judge, is not a voluntary, but, in conſideration off 
law, a compulſive and coercive reconciliation, | 
As to the ſecond diviſion of this head, it is ſo 
fully ſtated in propoſing the point, that it needs 
no further illuſtration. | 


3dly. That the wife may be barred of Dower 
x Ed. 6, by the crime of her huſband. Formerly a for- 
eu feiture was incurred by the felony of the huſband, 
but at this day the right of the wife is not affected, 
5&6 Ed. 6, unleſs her huſband commits treaſon againſt the 
& 11313-life, the crown, or dignity of the King; but in 
ſeveral modern ſtatutes, and particularly thoſe 
which annex to the offence of coining money, the 
guilt and penalties of treaſon, there is a ſaving 0 

the wife's title to Dower. Even in the caſe oi 

treaſons, the forfeiture does not attach, unleſs thei 

huſband is convicted. 


The various intereſts of a freehold quality 


have now received a full inveſtigation and diſcul- 
ſion 
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jon, and intereſts of a chattel quality and eſtates 
it will and by ſufferance will be the ſubject of 
he three remaining Chapters. 


CHAPTER Taz EIGHTH. 


Jen Chattel Jntereſts, 


Including Terms for Years, ac. 


N Intereſt for a certain period of time is 
called a Term; and the Intereſt, with 
reference to its quality, and the nature of the 


ate, with reſpect to the manner in which it 
may be taken or continued, is denominated a 
(battel real. The word real refers to the ſubſtance 
n which the intereſt may ſubſiſt; and the word 
Chattel deſcribes the manner in which the eſtate 
May be tranſmitted from the owner to the exe” 


or. Eſtates for years were deviſeable long 
lore the ſtatute of wills, and might be diſpoſed 
in the life-time of the owner by mere word of 
wuth, without any writing; and as intereſts of 
this 
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this ſort had, in ſome reſpects, reſemblance 0 
articles of perſonal property, they were diſtin 
guiſhed by the term Chattels real, as partakin 

at the ſame time of the nature of real property 
as land, in point of ſubſtance, and of the naty 
of Chattels in regard to the manner in which 


diſpoſition might be made of them. 


Intereſts of this ſort were formerly of ve 
little eſtimation in the law. They were con 


dered as depending upon contract for the po 


ſeſſion. Hence a variety of differences betwee 
eſtates of a Chattel quality and eſtates that give 
Freehold intereſt. An eſtate of freehold, thoug 

it may be defeated by a condition, at the vill 
a particular perſon, and, in point of limitatio 
cannot have continuance beyond the life of fo 
individual, is, in conſtruction of law, of greit 
extent and of higher conſideration than an eſt 
for 100, or even 1000 years, though the former 
theſe periods is equal in length of time, accordit 


to human events, to the continuance of {er 
| ſucceſſive generations, deduced lineally from 


ſame parent. This difference owes its origi 
the nature of tenures, introduced into this kil 


dom by the feudal policy. Eſtates for years 
35 
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nder this ſyſtem of little or no repute; nor were 
hey of any value: they were held by men in the moſt 
ject ſtare of ſlavery; by men to whom the will 
the ſuperior was a law. The perſon, the pro- 
jerty, and even the life of theſe men were 1n the 
jower of their Lords; and, under theſe circum- 
hances, it is by no means a matter of aſtoniſhment 
hat an eſtate for years ſhould be of ſo little value 


jmhen compared with the eſtate of the freehold, 


ince the one belonged to the Lord, and the other 
b his vaſſal, and the latter and all his property 
ere in the power of the former. 


A variety of other diſtinctions relating to 
ſates depend on the ſame reaſons, and are to be 
counted for in the ſame manner. 


To inſtance it by one further example: Ac- 
ding to the Common law, if a man made a 
ale for years, upon condition that if the leſſee 


lid not do ſuch a thing the leaſe ſhould be void, 


nd afterwards the condition was broken, and 


he leſſee granted the reverſion, the grantee ſhould 
ke benefit of the condition by the Common law, 
Ir the leaſe was abſolutely void; but if the leaſe 
ad been for life with ſuch condition, the grantee 

ſhould 


bog 
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value, though not in legal conſideration, as a 


law in relation to Frecholds is diſpenſed with 


#1 

, 
* 
* 
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ſhould not take benefit of the breach of the con ; 
dition, for a freehold of which a præcipe licth R 
cannot ſo eaſily ceaſe, but is voidable by entrf 
after the condition broken, which by the Commo i 
law cannot be transferred to a ſtranger. 


Upon the decline of the feudal tenures,: 
number of falutary proviſions were made to give 
ſtability to the intereſt of this tenant; and the 
intereſt of this tenant, for the time 1t compriſes, 
18, at this day, equally as good, in point of real 


eſtate of freehold, which according to the com 
putation of time, for which theſe eſtates vil 
continue, will not have a more extenſive duration. 


The ſame differences, however, by which 
eſtates of a Freehold and Chattel Quality were 
formerly diſtinguiſhed ſtill ſubſiſt. When the 
right to the Freehold is in queſtion, the owner 
of the immediate Freehold muſt be called upon 
to defend the title; and the ſtrictneſs of the 


in application to eſtates of a Chattel Intereſt. 
Theſe Intereſts may be limited to commence at 


a future day, and may veſt and reveſt at the 
N pleaſure 
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geaſure of the parties, according to the terms 
the contract between them. 


Intereſts of a Chattel Quality are either, 


iſt, For Years, or ſome certain and deter- 
ninate period, marked, as to the time of its du- 


non, with certainty; and, after the time of 
Wommencement can be aſcertained, certain as 
ue time at which it will end. 


Or, 2dly. For incertain Intereſts, as eſtates by 
tute ſtaple, ſtatute merchant, by elegit, and 
viſe, : | 


Eſtates of incertain intereſts owe their intro- 
tion to the poſitive law. The rules of the 
mmon law do not therefore apply to intereſts _ 


this ſort in their creation. Intereſts of a cer- 


in and definite time muſt neceſſarily be either 
 zears or ſome other given ſpace, meaſured, as 
their continuance, by ſome certain calculation, 
wording to thoſe computations of time which 
known ro mankind, and by which they divide 
d diſtinguiſh particular periods. 
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141. 


parts, that an eſtate of a certain intereſt is to h 
meaſured. As the periods are otherwiſe dene 
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Theſe times, as is well known, are diſtribu 
into a year, a month, a week, a day, and ſo dowel 
wards to the time of a minute; and it is by ſo | 
one of theſe periods, or by ſeveral of them, bf 
taking them into an aggregate number; or wit 
reference to them by a diviſion of the ſame in 


minated in the ſame ſenſe or ſignification that the 
are uſed according to their proper .or more 80 
neral names, theſe denominations as a calend 
month, as diſtinguiſhed from a+ month; a twelp 
month, as diſtinguiſhed from {zwelve months, & 
equally aſcertain their duration. 


All intereſts of this ſort, of whatever dun 
tion they may be, whether for a longer or ho 
period than a year, are claſſed under the learn 
of eſtates for years; for as they are of the fan 
nature and quality, and open to the ſame rul 
of conſtruction, and the ſame remedies are adapt 
to the recovery of an eſtate for a month, as: 
proper to the recovery of an eſtate for years, 
doctrine that applies to eſtates for years equa 
extends to eſtates for any other certain: 


definite time. 
Thereſo 


Therefore, when Littleton and Lord Coke ſpeak Litt. $ 67. 
x Inſt. 54 b. 


of an eſtate for a month in point of time, as an 
ſtate for years, they allude to the quality of the 
ſtate, or 1ts nature with reſpect to remedy; and 
not to the quantity of the tenant's intereſt. - Tho 
neſtate for a month is of the quality of an eſtate 
for a year or 1000 years, it is, in quantity, an 
ſtate for one month only. 


To proceed then to the law on eſtates for 
ears. Theſe intereſts are uſually and more ge- 
erally granted by leaſe; however, they may be Lit. £ 60. 
reated by feoffment, releaſe, &c. as is the caſe 
en they are limited in remainder, or remain- 
ler are limited expectant on them, or by deviſe; 
nd what is ſaid in relation to an eſtate for years, 
rated by one of theſe means, is equally appli. 
able to the ſame eſtate when created by any 
ther of them. 
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Regularly the term of every eſtate for years 3 

1 . 4 4 T 10INt, 45 0. 

uſt have a certain beginning and a certain end, Bl. Com. 
, in the language of Bra#on, terminus annorum ** 


lus debet efſe et determinatus, 


R r | | As 
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1 Inſt, 45 b. 


x Inſt, 45 b. 


point of limitation the eſtate is to determine. 


It follows then, from theſe principles, that there 


muſt be alſo a given time for the continuance off 


the eſtate, ſo that after the eſtate has commenced 
in intereſt, the time of its determination may 4 
aſcertained with certainty and preciſion. It ha 
been ſaid that in every leaſe for years there mu 
be a certain beginning. But if by this expreſſiot 
it is meant, that the time of commencement « 
beginning muſt be certain at the time when th 
leaſe is made, the poſition is too general. Ne 
thing more is required, than that the time « 
continuance ſhall be aſcertained by a period whic 
contains a given ſpace of time; ſo that whent 
time from which the computation is to be ma 
is known, the knowledge of the time at wic 
the eſtate will determine, follows as a conſequenc 


It is not by any means neceſſary that the t 
at which the leaſe is to commence in inter 
or from which the computation is to be takt 
ſhall be aſcertained at the time when the leaſe 


marc 


As to the beginning, this muſt be underſtoog | 
of the time from which the computation is to be 
made; and as to the end, of the time when inf 


— 
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made. The certainty of the time of commence- 
ment and the time of continuance, is required to 
aſcertain the period of enjoyment; and fo long 
1; the leaſe is for a certain period, and the period 
of computation is ſo preciſely marked that, when 
it happens, it may be ſaid with accuracy on what 
hy the term will end; and in the mean time it 
1s certain of what continuance the eſtate will be, 
ter that period happens, the rule requiring 
ertainty is fully complied with. 1 


Thus a leaſe to a man for 20 years from the 
ime of the death of A, is a good leaſe. At 
the time of making the leaſe it is uncertain on 
what day in particular the term will expire, be- 
auſe it is uncertain at what time A will die, and 
tis from the death of A that the computation is 
b be made. It is certain, however, that it will 
(termine at the end of 20 years from the death 
f A, and whenever that event ſhall happen, 
the day of the determination of the term may 
e aſcertained ; and this is all the certainty that is 
quiſite. 


Thus in Locroft's caſe, a man poſſeſſed of N 

8 g ; ; 1 Rep. 155 
ain lands for 90 years, in conſideration of a 34.& 33 

f : 12. 
arrlage to be had between his ſon and the 


"N12: daughter 
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daughter of another man, demiſed certain lands 
to his ſon, for 70 years, to begin after his death, 
and afterwards the leſſor died, and it was ad. 
judged that the leaſe was good, becauſe there 
was a ſufficient certainty. 


In this caſe there was no certainty in the life. 
time of A on what day the term would com- 
mence, and it could not be ſaid on what day it 

| would end, becauſe the day from which the com 
putation was to be made, was not known. Al 
the certainty that the leaſe contained was, tha 
the leſſee was to have the land for a given numbe 
of years, and that the term of theſe years . 
to be computed from a particular event, ſo th: 
when the event happened, the time of the dt 
termination of the term might be ſtated wit 
preciſion; and in the mean time it was certa 
for what time, as to length and ſpace, the leſſ 
was to have the enjoyment of the land, when 
ſhould become intitled to the poſſeſſion under: 
leaſe. The caſe of Locroft is contraſted with iii 
1 caſe in 7 Ed. 6, which received a deciſion whi 
x Rep. 155. Negatived the validity of the leaſe. In that c 
9 man, poſſeſſed of a leaſe for 40 years, granit 
to B ſo many of the years as ſhould be belil ; 
temp 


[ 


t 
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jempore mortis ſue Anglice, at the time of his death, 

and the grant was held to be void for the incer- 

tainty. 

Dier 150. 
The caſe of Gravenor received a ſimilar de- 

termination. In that caſe a man made a leaſe 

ſor life by deed indented, provided that if the 

effec died within 60 years that his executors 

ſhould have the land for ſo many of the 60 years 

as ſhould be behind at the time of his death, and 

it was held void for the incertainty. 


And in the reſolution of the caſe of the Rector . 


of Chedington, the law was laid down in the ſame 


manner. 


On the caſes ſtated, theſe obſervations ariſe. 


As to the firſt, it was not certain, or to be 
alcertained by any reference, at the time when 
the leaſe was made, for what number af years 
the intereſt which was granted was to have con- 


| nuance; or, in other words, there was no time 
from, or to which any computation could be 
nude, fo as to aſcertain for what length of time 
de leaſe was to have continuance, and this was 
e ground of the determination. 

7 Rr3 e NY 
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daughter of another man, demiſed certain land; 
to his ſon, for 70 years, to begin after his death 
and afterwards the leffor died, and it was ad. 
judged that the leaſe was good, becauſe there 
was a ſufficient certainty. | 


In this caſe there was no certainty in the life. 
time of A on what day the term would com- 
mence, and it could not be ſaid on what day it 
would end, becauſe the day from which the com 
putation was to be made, was not known. A 
the certainty that the leaſe contained was, tha 
the leſſee was to have the land for a given numbe 
of years, and that the term of theſe years wa 
to be computed from a particular event, o th | 
when the event happened, the time of the dt 
termination of the term might be ſtated wit 
preciſion; and in the mean time it was certa 
for what time, as to length and ſpace, the lelk 
was to have the enjoyment of the land, when 
ſhould become intitled to the poſſeſſion under. 
leaſe. The caſe of Locroſt is contraſted witht 
Plow. 320. Caſe in 7 Ed. 6, which received a deciſion whic 
: ney oe negatived the validity of the leaſe. In that c 
a man, poſſeſſed of a leaſe for 40 years, grail 
to B ſo many of the years as ſhould be bell 
fen 


enpore mortis ſuæ Anglice, at the time of his death, 
and the grant was held to be void for the incer- 
tainty. 


The caſe of Gravenor received a ſimilar de- 
termination. In that caſe a man made a leaſe 
for life by deed indented, provided that if the 
leſſee died within 60 years that his executors 


Dier x50, 


ſhould have the land for ſo many of the 60 years 


as ſhould be behind at the time of his death, and 
it was held void for the incertainty. 


And in the reſolution of the caſe of the Rector 
of Chedington, the law was laid down in the fame 
manner. 5 


On the caſes ſtated, theſe obſervations ariſe. 


the leaſe was made, for what number of years 
the intereſt which was granted was to have con- 
tiuance; or, in other words, there was no time 
from, or to which any computation could be 
made, ſo as to aſcertain for what length of time 
the leaſe was to have continuance, and this was 
the ground of the determination. 

R r 3 | And 


1 Rep. 


As to the firſt, it was not certain, or to be 
alcertained by any reference, at the time when 
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And as to Gravenor's caſe, it was uncertain at 


the time when the leaſe was made, how many of | 


the 60 years would be to come, when the death 
of the leſſee for life ſhould happen. The leſſee ] 
could not be ſaid to have an eſtate of a certain | 
duration, in as much as the quantity of time it | 
was to comprize, depended on the death of the 


tenant for life, and it was uncertain at what time 
that event would take place. 


In the Rector of Chedington's caſe, a difference 
was taken on a leaſe for 40 years determinable on 
a death, and a further leaſe limited for the reſidue 
of the time of thoſe 40 years which ſhould be to 
come at the deceaſe of the life, and for ſo much 


of the term of the number of years, as ſhould be 


to come on the ſame event; and the Counſel 
who argued that caſe, agreed that a leaſe for ſo 
much of the time was good, and that for ſo much 
of the term was void; but, according to the calc 
in 7 Ed. 6, and the law as ſtated in this Ef 


the former leaſe is void as well as the latter, 


And agreeable to theſe poſitions is a reſolutic 
in the Biſhop of Bath's caſe, in which it was held 
that every leaſe for years ought to have a certal 

beginning 
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beginning, by which is meant that the time when 
it is to take effect in intereſt or poſſeſſion, muſt 
be aſcertained ; for it is with reference to that 
circumſtance that the beginning ought to be 
certain, for a leaſe for years may be made upon 


condition or a contingency precedent. 


It may be generally ſtated, that in every leaſe 
for years there are four times to be conſidered ; 


615 


1 Inſt. 45 b. 


6 Co. 35. 


iſt, the time of computation; 2dly, the time of 


commencement in intereſt; 3dly, the time of 
continuance ; and 4thly, the time of the deter- 
mination in point of limitation. 


The time of computation, and the time of 
determination, neceſſarily mark the time of con- 
tinuance; but as the caſes on this ſubject fall 
more properly into a fourfold diviſion, and may 


be more diſtinctly conſidered under this arrange- 


ment, they will be treated of accordingly. 


The time of computation marks the period or 
event from which the calculation of the time of 
continuance is to be taken, to aſcertain the time 
of the determination of the eſtate in point of 
Rr4 limitation; 


| 
: 
| 
l 
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limitation; which is a conſequence of the time 


of continuance. _ - 


3 Bac, Ahr. 
425, 426, 


Rol. Abr. 


850. 
Hob. 18. 


Moore v. 
Huſſey. 


The time of commencement of the eſtate marks 
the period at which the owner of the term is 
to have the enjoyment. of the land under the leaſe 
or limitation. 


This is a diſtin&ion to be regarded with at- 
tention, and committed to the memory with a 
charge of fidelity. It opens the reaſon of many 
caſes which have been thought curious and diff. 
cult, but are eaſily accounted for on this diſtinction. 


The time of computation and the time of an- 
mencement may be different. The computation of 
time may be from a day that is paſt, while the 
time of commencement is from a day to come. A 
leaſe to a man to hold from Michaelmas now next 
coming for a term of 21 years to be computed 
from the 25th day of laſt March, is an inſtance 
in example of this diſtinction. The 29th day of 
September ( Michaelmas Day) is the time at which 


the leſſee is to have the enjoyment; but the time 


for which that enjoyment is to continue, is to be 


computed from the 25th day of laſt March. 
Thus, 
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Again, if an indenture of demiſe bears date af 2 Abr. 
he 25th day of March, and is delivered on the coraiſ v. 


ly of its date, and the habendum is in theſe 
words from and after the day of the date of theſe 
reſents, for and during the term and time of 
ven years henceforth next and immediately fol- 
uu ing, and fully to be compleat and ended, this 
kaſe will begin in computation from the delivery 
if the deed, by reaſon of the word henceforth; 
nd in intereft from the day next after the date, 
by reaſon of the words which refer to that time: 


have operation. 


Or the time of commencement, as to enjoy- 
ent, and the time of computation may be from 
ie lame period; as a leaſe, to hold for 21 years 


1 years. In this caſe the time at which the 
llee is to have the poſſeſſion, and the time from 
hich the computation of his term is to be made, 
like ſme. 


The form of the leaſe will, in all caſes deter- 
ne queſtions of this ſort, 


id by this conſtruction all the words of the deed 


om next Lady Day thenceforth for the term of 


Cawley. 
3 Bac. Abr. 


2 Burr. 1190. 
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As to the time of computalion, it may be cithel 


1ſt, from a day paſt; 2dly, the preſent tind 


Idly, a day to come; 4thly, an event which is 


ariſe ; and cthly, it may be referred to a thid 
perſon to name the time. — Thus 


Iſt. A leaſe to a man to hold from the 25th 
laſt March, for 21 years, is good. In this ca 
the 25th day of the preceding March is the ti 
of computation, to aſcertain the time of t 


- continuance of the 21 years; and though the d 


from which the computation is to be made is pa 
this circumſtance 1s no objection to the validity 
the leaſe. 


2dly. A leaſe to hold henceforth, or from t 
making of the leaſe, for 21 years 1s a good lea 


The time of computation and the time of co 


mencement in intereſt are, in this caſe, the a 


but circumſtances may ſo vary the operation 
a leaſe, that the word benceforth may mark 


Burr. Rep. 


1190. 


time of computation, and another clauſe, or p 
bably a branch of the ſame ſentence, may mi 


the time of commencement in intereſt ; and up 


a caſe, in which a leaſe was made to hold hend 


forth for 21 years, and a clauſe was added in ti 
a vol 
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wards: the ſaid term to commence and begin 
n, &c.” the word henceforth was held upon the 
hecial frame of the leaſe, to expreſs the time of 


ee time of commencement in intereſt, 
;dly. A leaſe to hold from the 25th of next 


night of enjoyment till a future day, yet the 
rms of the leaſe ſhall be obſerved, and the leſſee 
ill not be entitled to the poſſeſſion until that 


lay arrives. 


„ that when he pays 20s. that thenceforth he ſhall 


od leaſe : and if B pays the 205. he ſhall have 
he land for 21 years from the time of his pay- 
ent of this money. In this caſe the right of 
ie leſſee is contingent and uncertain till he has 
ade the payment; and, upon payment, his in- 
reſt becomes fixed and and abſolute. The leaſe 
nds the property from the time at which it is 
nade, and gives the leſſee the right of having a 
eſted eſtate, on the payment of 205. and this 
+. hat 


ymputation, and the additional clauſe to limit 


lurch is good; and though it does not confer | 


we and occupy the land for 21 years, this is a 


619 


athly. If A, ſeiſed of lands in fee, grants to 1 Inſt. 45 b. 
6 Oo. 35. 
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1 Inſt. 45 b. 
3 Bac. Abr. 


429. 
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right cannot be defeated otherwiſe than by F 
act of the leſſee or by his default. | 


5thly. A leaſe to a man for ſo many years 
another ſhall name, will, upon nomination, be 
good leaſe, if the leſſor and leſſee are both livir 
at that time; but whether the computation i; 
be made from the preſent time, or from a d 
paſt, or a day to come, will depend _ 
terms of the leaſe. 

| 7 

If the leaſe is ſilent on this head, the time 
the nomination will, it is conceived, be the ti 
of computation. 


On the rules relating to the time of comp 
tation, and the mode of calculating the time 
continuance, ſomething will be ſaid under 
ſubſequent diviſions. 


As to the time of commencement : no eſt 
whatever can intitle the perſon to whom it 
made for time which is paſt. At the utmoſt 
can confer a right of having the enjoyment fre 
that inſtant only in which it is limited, or from 
time to come, or upon an event which is to all 
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i; to the time antecedent to the execution of 


e deed, the right muſt have been in ſome other 
on. Therefore an eſtate granted at a ſubſe- 
went day cannot impeach that right, or have 
e elfect to deny that it exiſted. It is true that 
frequently happens that the perſon to whom 
eſtate is made, is, by the expreſs agreement 
the parties, to have the rent from a day that 
paſt; and to an objection grounded on this 
madtice, it may be anſwered, that rent is not 
ue till the day of payment; and to whatever 
comes due on that day, the owner of the eſtate 
| reverſion to which the rent is incident, will 
| intitled; but no agreement can intitle him 
point of eſtate, for any period prior to the 
me when he acquired his eſtate. 


The time of commencement in intereſt may be 
ther from 


, 1ſt, The preſent time. 

t X | 

f 2dly. A future day in particular. 
0 | " 

1 


3dly. A particular event. 
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Co. Litt. 45 b. 


6 Co. 35 a. 


paſt, or henceforth, commences from the inſta 


what time the money will be paid, and 


that the payment ſhall be made within a gis 


is not to commence till the day of computati 
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Thus 1ſt. A leaſe to hold generally witho 
particulariſing any time, or from a day that 


in which the deed is delivered, or other act whi 
evidences the leaſe, 1s perfected. 


2dly. A leaſe to hold from the 25th day 
next March, is a leaſe to commence in futun 
According to the limitation, the 25th day ( 
March is the time of commencement. 


3dly. A leaſe to hold from the time of pay 
ment of a ſum of money for 21 years, is a le: 
to commence upon an event. It is uncertain 


words of limitation which deſcribe this eve 
may be qualified in any manner, ſo as to ſtipula 


time. 


In like caſes the limitation, may be ſo frame 
as to make the time of computation from a d 
which is paſt, or a day to come, ſo as the tc 


has elapſed, when the computation 1s to be mac 


from a future time; and the time of commen 
-& n | mel p 
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ent may be either from the performance of the 


o from a limited time after the act ſhall be 
wrformed; and when the time of commence- 
gent is to be made from or upon a day which 
o come, it may be either from or upon a par- 
ular day or a feaſt, and in this manner either, 


iſt. Abſolutely, or 


2dly. Upon a Contingency. 


Of the former deſcription are the inſtances 
the firſt and ſecond claſſes; of the latter is 
e inſtance of the third claſs; and leaſes with 
eſe or the like limitations and qualifications are 
owed to be good. 


On the period from which the computation of 
le term, and the commencement of the eſtate, 
al be made, a great variety of caſes has been 
ought before the Courts for their deciſion ; and 
tle caſes may be diſtributed into ſeveral claſſes. 


According to the uſual forms of leaſes, limi- 
uons of terms for years may be arranged under 


e following heads, as limiting the time. 


iſt, Generally 


m4 _— By 
——ñᷓↄ' — 
> — 
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ſt. Generally, without ſpecifying' Wt tim 


of 2 or commencement. 


2dly. es the date of the deed or vriti 
which contains the leaſe of the term, or ſom 
evidence thereof, or from the making or ſealin 
of the deed, or by the word henceforth. 


147 From the day 4 the date, or from ſome d; 
in particular. 


Athly. From the end of a term in particu: 
or from the end of the time compriſed in ater 


zthly. From an event, or one of ſeveral even 


Before the different branches of this diviſi 
are conſidered, it will be neceſſary to propoſe 
few points of difference, which are general 
their tendency, and calculated to throw a lig 
on the caſes which fall within the ſeveral claſſes 


When the period of computation is to 
taken from the date of the deed- in which t 
leaſe is contained, and the deed bears an imp 
ſible date, as the 31/2 day of February, or the g 


il 
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ly of March, the words which refer to the date : Keb. 79 b. 
. Taylor v. 

zill be rejected, and the leaſe commence from Fitzgerald. 

he delivery of the deed; which, it muſt be re- 1 

nembered, is always preſumed to be on the 

ay of the date, unleſs the contrary is ſhewn, 

jhich may be done by the party whoſe intereſt 


epends on that point. 


So again, when a leaſe is made for years, to 
ommence and be computed from the deter- 
nation of a former leaſe ſuppoſed to be ſubſiſt- 
g when in truth there is no ſuch leaſe, the leaſe 
us granted will commence immediately, and 
e computation of the term ſhall be made from 


ie time of the delivery. 


Thus John Sleyer, Knight, by indenture, recit- 
p that Richard Hodgkinſon and Jobu Hodgkinſon, 1 And. z, 
ly had a leaſe by indenture of leaſe made by Aunt's Ca. 
n Heyer, bearing date the 6 day of Auguſt, in 
e year, &c. leaſed to J. H. the ſame land, to 


Id to him unto the end of 30 years then next 
loving, after the demiſe and indenture of ſaid 
Hdgkinſon, and J. H. was ended and expired, 
en in truth there was no ſuch leaſe, but the 
e to R. H. and J. H. bore date the 3otb day 
Ss 0 of 
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of Auguſt in the ſaid year. And it was agreed, 
that the leaſe in queſtion, made in this form 


was good, and took effect by the demiſe, and that 
the recital was void, ſo that the mentioning the 
leaſe after the habendum was void alſo. 


3 Bac. Abr. The remarks on this ſubject, made by th 

1 inſt. 46 b. compiler of the Abridgment paſſing under th 
name of Baron, are intereſting, and hold up th 
law, in all its diſtinctions, in a very clear poi 
of view. 


He ſays, if A, reciting that B has a leaſe { 
years of ſuch lands, demiſes the ſame lands to 
for years, to begin after the end or determinatic 
of the ſaid leaſe to B, where in truth B had not a 
leaſe at all of thoſe lands, the leaſe to C ſh: 
begin preſently; for, in judgment of law, a vol 
limitation and no limitation is all one: ſo if 
recites a leaſe which in conſtruction of law a 
pears after to be void, or miſrecites a good le: 
in a point material, habendum after the end 
the ſaid leaſe, this new leaſe ſhall begin preſen 
though, when the firſt leaſe is good in law, al 
only miſrecited in a point material, the new i 
can begin preſently only in enumeration of ye 
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not in intereſt till the end of the firſt leaſe. 
For in theſe caſes the commencement of the 
new leaſe being referred to a thing which is not, 
cannot be any ways aſcertained or governed 
thereby, and then it is as if no ſuch recital had 
been, which would have left the leaſe to begin 
preſently, as the ſtrongeſt conſtruction againſt the 
for, ſince there is nothing now to aſcertain or 
determine its beginning at any other time. 


In a caſe with theſe circumſtances it appears 
to be the intention of the parties that the leſſee 
ſhall have the land for the limited time; and as 
there is no term from which the computation 
my be made, the law will make the time of 
delivery the time of computation. 


A diſtinction is made between a date which is 
inpoſſble and can never happen, as the 3oth day 
of Felruary, and one which is poſſible and may 
lappen in ſome year, though it will not happen 
n every year, as the 29th day of that month. In 
the one caſe the leaſe will commence immedi- 
ately, becauſe the time, from which the com- 


putation is limited to be made, can never exiſt. 
In the other cafe the time referred to may be in 
B22 a Biſſex- 
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a Biſſextile or Leap year, and the computation 


hall be made from the firſt 29th day of February 


4 Leon. 144. 


Highman & 
Cook, 


x Inſt, 46 b. 
2 Bl. Com. 
143. 


intention of the parties that the leaſe ſhall operat 


after the making the leaſe, 


As to the firſt branch of the diviſion; when 
the deed or evidence of the leaſe makes no men. 
tion of the time of commencement, the term 
ſhall, by operation and conſtruction of law, com- 
mence from the delivery of the leaſe or the time 
at which it is made, or, in other words, on and 


incluſive of the day on which it is dated; unleſ 


it is ſhewn that the day of the date according to 


the internal evidence of the deed or writing, and 


the delivery according to the fact, are different; 
and the time of making the leaſe is the time of 
commencement, and the time of commencement 
and the time of computation are the ſame, ſub- 
ject to the exception which has been noticed. 


As the parties have not, by their agreement, 
fixed on any time for the commencement of the 
leaſe, the law muſt infer the intention of tis 
parties; and as no particular period can be made 
the time of commencement with greater realo 
than any other, the law preſumes it to be 06 


0 
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ſo as to intitle the leſſee to the intereſt and benefit 
of his term from the time of making the leaſe ; 
eſpecially as the leaſe would otherwiſe be void 
for uncertainty. | 


2dly. The periods of the date, of making, or _ Raym. 


of ſcaling and delivery, or henceforth, are all one _ 46 b. 
| l 5 Rep. 1, 
and the ſame, as deeds, &c. take their opera- Clayton's | 
| aſe. 


tion and effect by the act of delivery, that is the , Leon. 144, 


time at which they are made or completed ; for Fu Ha * 


ill they are completed they are not made. 5 Rep. 1. 


I tt is in alluſion to the act of delivery, and to : 

| f O0. 1. 
i mark the inſtant in which that act is done, or, e 144. 
oc more properly ſpeaking, ſince the conſtruction of Alen 75: 


. Corniſh v. 
the law, upon the word is ſuch, to the day of Cawley. 


delivery, that the word benceforth is uſed. There- * 
fore a term for years to commence from the date, 

or the making or delivery of the deed, or hence- 

forth, commences from the act of delivery, and 

Includes the day on which the leaſe is made or 
delivered; ſo that in calculating the period to 

which the time of continuance will extend, the 

day of the delivery is to be taken into the 
computation. 8 


> = Idly. As 


039 


"2 Inſt, | 
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zdly. As to a leaſe to commence from the day 


of the date, or from a particular day: leaſes with 
limitations in this form exclude the day of the 


x Ld. Raym. 
480 a. 


date. The term is marked by taking up the 


computation from the day, and not from any ad 
which happens within the day. The day itſelf is 
excluded, for the word“ from” is privative, and 
refers to the day generally, and excludes it. Be. 
tween the expreſſion from a day, and an act which 
happens within a day, there 1s this difference, 
As a day is, with reference to acts done in the 
courſe thereof, divided into ſeveral ſpaces of time, 
there is no inconſiſtency in taking the day of de- 
livery into the computation, when the limitation 
is from an act which 1s performed within the day; 
becauſe that act is done in a particular part of the 
day. But to make the day generally, the period 
from which the time of computation is to com 


mence, is, to this purpoſe at leaſt, to make the 


whole day an indiviſible point of time, and tt 
exclude every part of it. From the day and fun 
an ad which happens in the day, are two differen 
periods. The one expreſſion admits the divil 
bility of the time of a day, and includes in fi 


| ſome part of it, and in law the whole of thi 


ſame, and it is not the day itſelf but ſome « | 
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or event which happens in the courſe of the day, 
that is made the period of calculation. The 
other expreſſion excludes the day itſelf, and makes 
the end of it (thereby excluding all the parts of 
the ſame) the time of computation. 


Agreeable to theſe diverſities were all the 
adjudications down to the time when the caſe of 
Pugh v. Duke of Leeds levelled the diſtinction. 


Thus in Cayton's caſe it was reſolved, that if 
a leaſe is made to begin from the day of the making, 


EN 
23 
= 


5 Co. 1. 
See, alſo 


ny. 
F — + 


1 Will. 176. 


r from the day of the date, the day itſelf is Baynton v. 


excluded. 


And Lord Coke, in the firſt part of his Inſti- 
tutes, diſtinguiſhing between the different periods 
of commencement and the mode of calculation 
on limitations by theſe periods, ſays, if the leaſe 


be a die confectionis, then it ſhall began on the next 
day Her delivery. 


In Pugh v. Duke of Leeds, a leaſe, under a 
power to make leaſes in poſſeſſion, was made to 
commence from the day of the date, and, upon a 
caſe for the opinion of the Court of King s Bench, 

814 on 


Walton. 


Cowp. 189. 
Ld. Raym. 


480. 


1 Inſt. 36 b. 


Cowp. 714. 
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on the validity of this leaſe as a leaſe in poſſeſſion, 
or, in other words, its effect to commence on the | 
day on which the leaſe was delivered, that Court 
held the ſame to be good, upon the ground that 
the particle m might, in the ſtricteſt propriety 
of language, be taken either incluſive or excluſive, 


| This decifion is examined with great pro- 
priety, and commented on in a very able manner, 
by Mr. Powell, the author of the Effay on the 
- Learning relating to the Creation of Powers, in 
that part of his work in which he has conſidered 
the nature and effect of leaſing powers: and he 
diſſents from the judgment given in this cauſe, 
and ſhews, in a very ſatisfactory manner, that the 
authorities are all deciſive to the contrary. 


4thly. As to leaſes limited to commence after 
the end of a term of years and after the time 
compriſed in a term for years ; 


Ck! _  — — 8 23 


The word term has reference, in legal figni- 

| Inft. a5 b. fication, to the continuance of the intereſt under i 

2 3 the leaſe; the word ſime to the ſpace of the term. 

Upon this diſtinction, a leaſe for years to com- 
q mence after the determination of a term already 
granted, 
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granted, will commence in intereſt and in com- 
putation of time from the determination of that 


eſtate, at whatever time or by whatever means a 


determination may happen. But a leaſe for years 
to commence with reference to a preceding term 
of 21 years, after the end of the ſaid 21 years, 
will not intitle the leſſee to the poſſeſſion till the 
end of that ſpace by effluxion of time, without 


any alteration from any event that may happen 
in the mean time, to determine the Intereſt granted 


by the former leaſe. 
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Thus, as Lord Coke puts the difference, if a, 108. 45b. 


man makes a leaſe for 21 years, and after make 


"Cale Paget's 


a leaſe to begin a fine et expiratione prædicti termini cited. 


1 Rep. 154. 


amorum dimiſs. (from and after the end and expi- Sed vide 


1 Burr. 


ration of the aforeſaid term of 21 years demiſed) 282. 


and after the firſt leaſe is ſurrendered, the ſecond 
leaſe ſhall begin preſently ; but if it had been to 
begin pot finem et expirationem prædict. 21 annorum 


(after the end of the ſaid 21 years) in that caſe, 


although the firſt term had been ſurrendered, yet 
the ſecond leaſe ſhould not begin till after the 
21 years be ended by effluxion of time, and ſo note 
the diverſity between the term of 21 years and 


the time of 21 years, 
- As 
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3dly. As to the time of continuance: the time 


of continuance muſt be for a period of certain 


duration, to be calculated by a given ſpace of 
time, which is of a given quantity. Lean, 
months, weeks, days, &c. are alone of this de. 


ſcription, and it is either, 1ſt, by an enumeration 


oof theſe periods; or, 2dly, by a reference to 


them; or, 3dly, by paſſing a right which before 
it veſts in intereſt is to be reduced to a certainty 


buy a reference to theſe periods, that the time of 


continuance muſt be aſcertained. 


And 1ſt. By an enumeration of time. Tho 
a ſtated number of ſpaces reſolve themſelves 
into a period of a different denomination, as 


7 days into a week, 4 weeks into a month, 13 


months into a year, 100 years into a century, and 
ſo on, yet theſe ſpaces may ſtill be deſcribed 


by what may be called their individual names, 


3 Bac, Abr. 


though ſo many of them are taken into the cal- 


culation, as compoſe an aggregate and integral 
number. Thus a leaſe for 1000 days, though i 
compriſes 2 years, 9 months and 18 days, is equal 
as good as a leaſe for the ſame time in quantity 
expreſſed by collective periods. 
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So again, ſeveral periods of different extent, 


35 4 year and 1 month, &c. may be uſed in the 


ame leaſe to mark the time of continuance. 
Thus a leaſe for one year and 1 month will be 
good for the ſeveral periods, which, in fact, mark 
but one ſpace of time. 


Again, Theſe periods may be divided into 
their aliquot part, as half, quarter, &c. 
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So alſo a ſpace of years may be marked by Plow. 522. 


months, by days, &c. Thus a leaſe from month 
to month, from hour to hour, or day to day, for 
firty years, is a good leaſe for that term; for the 
form of the leaſe does by circumlocution, expreſs 
that ſpace of time; and to hold from month to 
month, or day to day, for 40 years, and to hold 
for 40 years, without preſcribing any mode of 
computation, 1s all one. Whgever has an eſtate 
for 40 years muſt have it from month to month, 
day to day: for a day and a month are but par- 
ticular ſpaces, which run into and are contained 
in a greater portion of time. 


Again, the time of continuance may be aſcer- 
ained by a running period, as from 3 years to 


3 years» 


E 
| 
| 
| 
4 
* 
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3 years, for g years, in which caſe the leaſe will 


paſs the land for the term of 9 years; but in leaſes 
of this ſort, no other time can be taken into the 
calculation, than that which is part of the period 
by which the time of continuance is marked. 
Thus a leaſe from 3 years to 3 years for 10 years 
is good for g years only. The 1oth year cannot 
be brought into the computation of either of the 
ſeveral ſpaces which compoſe the period of 10 
years, when the enumeration is made by ſpaces 
of 3 years; for to this purpoſe the time of; 
years Is as one year, and one year as an inſtant, 
In fact, the leaſe, in ſimplicity of conſtruction, is 
for ſo many 3 years as are in 10 years; and a 
there are only three periods of 3 years each in 


10 years, the leaſe will end on the expiration of 


g years, when the ſpace of three times 3 years 
is completed. | 


Again, the continuance may be marked h 
one of ſeveral periods, ſo as to be for a longer d 


ſhorter time, with an alternative. 


Of this deſcription is a leaſe from year to year 
ſo long as it ſhall pleaſe both parties, which 


the firſt place, is a leaſe for one year certain, and 
9 5 | aftet 
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iter the commencement of every year, a leaſe 3 Term * 
or that year alſo; and every year as it commences 

z by the original agreement of the parties, made 

f part of the leaſe, and eventually becomes parcel 

of the term, ſo that a leaſe which in the firſt 

inſtance was only for one year certain, may, in 

went, be a term of 1000 years. 


Thus a leaſe was made for one year, to com- Potkin's Ca. 
H. 8, 
mence at the Feaſt of Saint Michael, and to con- peg 
tnue unto the end of the ſaid year, and ſo for 


the next year, and from year to year, ſo long as . 


the parties ſhould pleaſe, and the leſſee occupied 
under that leaſe for 24 years. 


And in an action of waſte, deſcribing the 
ands as then in the tenure of the defendant, the 
eſſee, and a verdict for the plaintiff and motion. 
made by Brown, Serjeant, to abate the writ, for 
hat the leaſe was made but for one year, and 
rom year to year, which was but a leaſe for 
ne year, and for the reſidue of the time at will, 
or that every leaſe for years ought to have a 
rain determination, which this leaſe had not, 
King at will, and for that an action of waſte 
lid not lie againſt tenant at will, 


Brudnell 


! 
| 
| 
| 
| 


Stomfit v. 
Hickes, 


year to have a certain determination at the wil 


at will would determine at any time at the will o 


for that year, for that the leſſor or leſſee did no 


the year. 


Burbrich, H. 8, W. 3, C. B. 
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Bruduell, Ch. J. held this leaſe from year i 


of the parties after every year; and that the caſ; 
of a leaſe at will was different, for that an eſtate 


the parties: and putting the caſe of the retaine! 
of a ſervant for one year, and ſo from year te 
year, he added, notwithſtanding the retainer be 
from year to year ſo long as the maſter and 
ſervant agree, if the ſervant ſerve for 10 years 
this is one entire retainer, and upon this ſervice 
he ſhall have one action of debt for his wages 
and that in the caſe under conſideration the years 
might have a determination at will and that it 
was an entire leaſe; that in a leaſe from year to 
year, after entry in any year, it is a certain lea 


determine his will before the commencement ol 


Again, where one man leaſed to another for 
year, and from year to year as long as it ſpaul 
pleaſe both parties, it was adjud ged that this was1 
leaſe for two years, and afterwards at will. And 
the ſame point was ruled between Bellaſs al 


An 
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And it was ſaid, that if A demiſe lands to B for Salk. 413. 
z year, and fo from year to year, this is a leaſe for 
wo years certain at firſt, and, afterwards a leaſe 
for every particular year that the leſſee holds on, 
and that if upon ſuch leaſe three years rent be in 
arrear, the declaration muſt be of ſeveral leaſes 
for ſo many years as are paſt; and there muſt be 
half a year's warning given to ouſt the leſſee: and 
unleſs ſuch warning is given, it will be evidence 
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of an agreement to hold for another year. 
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But in Legg v. Hackett or Strudwick, a parol . 2 
leaſe was made from year to year, ſo long as it 3 Bac. Abr. 
ſhould be agreeable to both parties; and it was TO 
adjudged that this was but a leafe for one year 
certain, and that every year after was a /pringing 
wteref ariſing upon the firſt contract and parcel 
of it, ſo that if the leſſee had occupied eight or 
ten years, or more, theſe years, by computation 
from the time paſt, make an entire leaſe for ſo 
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many years; ſo that if rent is in arrear for part 

of one of theſe years, and part of another, the 
WM {flor may diſtrain and avow as for ſo much rent 
arcar upon one entire leaſe, and need not avow 
s for ſeveral rents due upon ſeveral caſes, ac- 
counting each year a new leaſe; and it was alſo 
adjudged, 
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adjudged that after the commencement of each 
new year, this was become an entire leaſe certain 
for the years paſt, and alſo for the year ſo entered 
upon, ſo that neither party could determine their 
wills till that year was run out. 


j a Term Rep. And in Birt v. Wright Mr. Juſtice Buller, who 
| delivered the opinion of the Court, declared the 
law to be, that if tenant from year to year holds 
for four or five years, either he or his landlord 

may, on the expiration of that time, declare on 

the demiſe as having been made for that number 

of years: he cited the caſe of Legg v. Strudzeickas 

in point, and ſtating the caſes of Bellaſis and Bur. 

brich and the other caſes in Salkeld's Reports, he 

obſerved that theſe caſes ſeem at firſt to be deter- 

\ mined otherwiſe; but, givingthem that explanation 
and interpretation with which they are propoſed 

in this Eſſay, he ſaid, theſe are ſhort looſe notes 

jumbled together with others, and not to be relied 

on, and that when theſe caſes are examined, they 

will not be found to contradict the caſe of Ly 

v. Sirudwick ; and, further, that after Lg 

Strudwick, which was decided by Holt himfelf in 

the Court of K. B. ten years afterwards, it was 


impoſſible to entertain any doubt on the point. 
Ther 
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There is no point on which the booxs are 
apparently more at variance than on the preſent, 
A number of diſtinctions occur, and they may be 
arranged under two deſcriptions— 


(ſuppoſe a year), and leaving it to the parties to 
extend that time, at their pleaſure, for a further 
certain and ſtated period, as a year, which plea- 
ſure is to be expreſſed, as to the leſſee by his 
continuing to occupy, and as to the leſſor by his 
luffering the leſſee to have ſuch enjoyment ; or, 
as the law may be more properly lain down, by 


his intention to quit, and the Lord of his in- 
ntion to have the poſſeſſion. 


2dly. Attempting to give the right of en- 
yment for a period indefinite and uncertain in 
joint of time (as till the death of A), to be 
neaſured by ſtated and certain periods, as from 
ar to year. 

The leaſes of che former e are good, 
ole of the latter are void. 


Tt Leaſes 


iſt, As giving an eſtate for a certain time 


mitting to give half a year's notice; the tenant 
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in their duration. It is in the power of the leflor 


Ing to the leſſee a further intereſt. to comm 


_ expreſſions of the Counſel and Judges in relati 


the leaſe, are attentively weighed, it will be dl 


On Eſtates for Pears, 
Loeaſes of the former deſcription are Certain 


or of the leſſee to fix the duration of the term, 
and the law conſiders the eſtate of the leſſee, at 
the inſtant when it would give it a denomination 
with a view to its preſent extent, as a certain eſtate 
for one year and no more; and with a view u 
the time which has elapſed as an eſtate for 
that time including the current year; and yet: 
all the time for which land may be held under 
running leaſe, is originally given, and, in effed 
paſſes by the ſame inſtrument, the whole time if 
conſolidated, and on the commencement of ey; 
year, that year forms part of the term. Thi 
is nothing more in a leaſe of this ſort than gr: 


on the determination of the former leaſe, an 
continue for one year, &c. ; and when the dete 
minations on leaſes from year to year, and tl 


to theſe leaſes, that they are leaſes a7 will alt 
the firſt or ſecond year, according to the form! 


covered, that all that is imported by what is ſi 
is, that in point of certainty of duration at us 
commencement, they are for one year or foi 
10 
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years according to the form of the leaſe, and that 
it depends on the wall of the parties whether 
theſe leaſes ſhall have continuance for a further 
time, and not that after the end of the one year 


or the two years, the leſſee, though he continues 
the poſſeſſion, ſhall be merely tenant at wall. 


The experience of every day, and the practice 
of giving half a year's notice to tenants under 
leaſes in this form, furniſhes the moſt ener 
proof of the law on this point. 


\ 


7,14, or 21 years, and Lord Mansfield ſaid, this 


be validity of it for the two eventual terms. 


in, the leaſe was for 3, 6, or 9 years from the 
Feaſt of St. Thomas next enſuing the date, and to 
be tully complete and ended on the ſaid Feaſt of 
St. Thomas, which ſhould be determinable in the 


lor 9 years determinable on proper notice at the 


Tt 2 the 


In Ferguſon V. Corniſh, a leaſe was made for Burr, 1034. 


was a good leaſe for the 7 years, whatever might 


In Goodright on the demiſe of Hall v. Richard- yy. 30, C. 3, 


years 1788, 1791, 1794, and the queſtion was, 
Vhether this leaſe was to be conſidered as a leaſe 


nd of 3 or 6 years, and it was argued againſt 
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the leaſe that certainty was eſſential to the ex. 
iſtence of every term; that though this leaſe was 
good for the firſt 3 years, it was, as to the reſidue 
of the time, void for uncertainty, and the expreſ. 
fions of Lord Mansfield, in delivering the reſoly. 
tion of the Court in Fergy/on and Corniſh, were now 
preſſed on the Court, but by Kenyon, Ch. Juſtice 
there is no doubt of what Lord Mangſelds 
opinion would have been in Ferguſon and Corniſh 
as to the validity of the leaſe beyond the firſt 7 
years. In theſe caſes the intention of the parties 
ought to prevail, if it be not contrary to law. It 
is true that there muſt be a certainty in the leaſe, 
as to the commencement and duration of the 
term ; but that certainty need not be aſcertained 
at the time. For if in the fluxion of time, a dy 
vill arrive which will make it certain, that i 
ſufficient; as if a leaſe be granted for 21 year 
after three lives in being, though it is uncertain 
at firſt when that term will commence, becaule 
theſe lives are in being, yet when they die itis 
reduced to a certainty and id cerium eft quod ceriut 
reddi poteſt: and ſuch terms are frequently created 
for raiſing portions for younger children. Noi 
in this caſe it is impoſſible to form any doubt 


reſpecting the intention of the parties. It wi 
+ intended 
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intended that this leaſe ſhould take effect for 3 
years at all events, and that it ſhould be in the 
election of either of the parties to put an end to 
it at that time, or at the end of 6 years, giving 
reaſonable notice to the other. It is like a leaſe 
for a year, and ſo from year io year, where if the 
leſſee wiſh to determine it at the end of the year, 


—— pom —_ 


he muſt give reaſonable notice to the other party. 


— 


And though here either of the parties might 
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have determined the leaſe at the expiration of the 


— — 
— — — 


firſt 3 years, yet, when the time elapſed, at which 
notice ought to have been given for that purpoſe, 
the leaſe could not be determined till the end of 
the next 3 years: and the other Judges expreſſed 
themſelves to the ſame effect. 


As to the caſes of the latter deſcription, they 
contain no other certainty than is expreſſed by 
the given ſpaces of time. As in the caſe of Far- Keb. 76s, 
ringdon v. Graves the leaſe was for 3 years, and 
after the end of theſe 3 years, for other 3 years, 
and fic de tribus annis in tres annos, (anglice, from 
3 years to 3 years) during the % of the leſſor ; and 
this was held to be only a leaſe for the firſt 3 years, 

3 years from that time, and the 3 years from the end 
of the ſecond period, making in all g years, in as 
5 1 t 3 much 


4 
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much as all further time was deſcribed by a, period 


of indefinite ſpace and uncertain duration, which 


makes it different from the caſes of the former 
claſs. In them the continuance of the leaſe 
for a further ſtated time, after the determination | 
of the former period, is referred to the agree. 
ment of the parties, or, more accurately ſpeaking, 
their implied conſent. In theſe caſes no certain 
period is deſcribed to bound the eſtate; the 
3 years do not aſcertain that period, but an 
enumeration of ſpaces of the length of 3 years. 
marks the length of the life of the perſon who iz 
named. Upon a leaſe with this limitation, aſter 
the end of 9 years, the time of determination 
would ſubſtantially, according to the terms of the 
leaſe, be the death of the perſon who is named, and 
not any fixed and certain period. For the ſame 
reaſon that a leaſe ſo long as a man ſhall live, is 
of no effect as a leaſe for years, a leaſe with a 
limitation in the propoſed form is likewiſe void, 
ſo far as it marks the time of continuance by the 
exiſtence of a life, for both caſes are within a 
parity of reaſon. 


It is clearly ſettled, that a limitation to a man 
from month to month, or year to year, for bis If, 
* in 
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ig a leaſe for life, and will paſs an eſtate of that 
quantity, if made with the ceremonies requiſite 
to the conſtituting that eſtate. 


It has been propoſed that the time of con- 
tinuance muſt be aſcertained by given ſpaces of 
certain duration in point of quantity, or by a re- 
ference to theſe ſpaces. 


And a reference to theſe ſpaces will be equally » Init. 
good with an expreſſion of them. Thus if B has © Rep. 35. 
a leaſe in Blackacre for 10 years, and A leaſes 


Whiteacre to C for ſo many years as B bath in 
Blackacre, this leaſe will be good for 10 years. 


So a leaſe to one during the minority of J. S, , 1 
who is ten years of age, is a good leaſe for the 
term of 11 years, which is the interim or inter- 
mediate ſpace, between the period of 11 years, 
and the period of 21 years, at which time the 
minority ceaſes. Accordingly, upon a ſurrender _ 
of a copyhold, the Lord granted the land to the 1 9 
widow during the nonage of the beir, remainder to * 
the heir who was of the age of 5 years, and it 
was held that the wife had an eſtate for 16 years, 
which was tranſmiſſible to her repreſentatives, 


Tt4 and 
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and not determinable by the death of the heir 
during his —— „bern 


But it has been ſaid, that a leaſe bounded in 
its continuance by the period of minority, is de. 
terminable by the death of the minor under the 
age of 21 years, minority ceaſing with death, and 
there appearing nothing to ſhew an intention to 


extend the time beyond the death of the infant, 


— _ 


3 Rep. 21. This caſe too may be contraſted with a leaſe, 
made before the time of the birth of a child, to 
commence in intereſt and computation; without 
reference to the birth of that child, which i; 
merely a leafe at will. It cannot be a leaſe for 


years, becauſe it is uncertain whether a child yil 
be born, and at what time, and; conſequently, 
the beginning, continuance, and end of the tem 
is uncertain, and the leaſe is to take effet 
-proficly; and nothing appears in the deed itſcl 
| and there 1s no reference to any collateral act or 
particular event, by which the continuance of th 
intereſt may be aſcertained, FIT | 

55 3 
From the ſtatement of this point, as cut 
taining a negative pregnant, it may be enquired 
| and 
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and with great reaſon, whether a leaſe may not 
de ſo penned as to be eventually good for the 
minority of a child unborn at the time of making 
the leaſe. - And this, it is conceived, may be done 
by making the birth of the child, or ſome /uf/e- 
quent day in certain, the time of commencement 
in intereſt, and the minority of the child alter 
that time, the period of continuance. 


3» 


Again, if a man who has a rent of 20s. a year 6 Co. 35 b. 


in fee, iſſuing out of Blackacre, payable annually 
at the Feaſt of Eaſter, grants it co another, till 
he ſhall have received of the ſame rent 21 Y. this 
is a leaſe for 21 years, as It is certain that that 
period in particular, and no other, will be re quired 
to enable the leflee to raiſe the ſtipulated ſam ; 
the ſum to be raiſed being preciſe, and che 
annual produce of the rent previouſly fixed al 4 
lated ſum which admits of no variation. 

This caſe is contraſted with a Icaſc of lands 
of the value of 208. per qunmm, till 21¼. ſhall be 
levied out of the iſſues and profits, which is a 
] leaſe at will only, unleſs followed up by livery of 
ſeilin, in which caſe it paſſes a detern nable 
- eſtate lor life; it is uncertain whether the land 
wall 
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will every year be of equal value, and this is the 
ground of the difference. 


| 
| 


Under this head it may be appoſitely tated 
that if a leſſee for years of land grants a rent 
out of the land generally, without any limitation 
this ſhall be conſtrued to enure for a grant of 

8 the rent ſo long as the eſtate of the grantor ſhall 
continue; and if he grants a rent by expreſ 
words for the life of the grantee, by this grant 
the grantee ſhall have it for all the _ if he 
lives fo long. | 


— — — — ——E— — 


— — — — 


3 Ihe aforegoing points of difference furniſh 
| the following obſervations. 


As to the firſt caſe: As a grant to the perſon 
indefinitely, conveys an eſtate for life, when the 
granting party hath an eſtate for that period, u 
any greater extent, becauſe no time is limited for 
the duration of the intereſt, and it cannot be a 
larger eſtate for want of words of limitation, 6 
| a grant of a rent by tenant for years, without p 
| | words of limitation to deſcribe the time for which: 
the intereſt is to continue, is a grant during b 


many years as the grantee hath in Ihe lands. Al 
eſtat 
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fate for any number of years, is, in conſideration 


s it would paſs an eſtate for life, if the granting 
party had a ſufficient eſtate to ſupport it to that 
period, therefore, and becauſe it cannot paſs an 


parties does not appear, the perſon to whom 
he may, which is to the end of the term. 


As to the ſecond caſe: Expreſſum facit ceſſare 
zacitum. As the parties have, by their agreement, 
confined the intereſt which is granted to the life 
of the grantee, the law will not, in its conſtruc. 
tion, do violence to their expreſs intention, by 
making the end of the term in the land, the only 
boundary of the eſtate in the rent, but will give 
effect to the meaning and agreement of the parties, 
by making the death of the grantee a collateral 
limitation to the eſtate. 


And a leaſe may be good, though it merely 
paſſes a right, which is to be reduced to a cer- 


tainty of time, by a ſubſequent act. 


Thus 


if law, leſs than an eſtate for life, and ſuch grant 


tate for life certainly, and the agreement of the 


the grant is made, ſhall have the rent ſo long as 
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'.x Inft. 45 b. 


6 Rep. 35. . X , 
ſhall name, will, from the time of nomination, be 


follow, that when a leaſe is of a certain col 
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Thus a leaſe to a man for / many years as J. 8. 


a good leaſe for the time that J. S. ſhall name, 
if that nomination is made in the life-time of the 
leſſor and leſſee. Till the nomination is made 
the leſſee has no eſtate. The nomination, though 
it does not give the intereſt, the intereſt being 
given by the leaſe, aſcertains the period o 
enjoyment, and the leaſe is, from the time o 
nomination, as if the parties had ſtipulated for 
the expreſs quantity of time, when'the leaſe was 
originally granted. 


As to the time of ih? end, this muſt be cer- 
tain, or, in other words, the leaſe muſt be fo 
a given ſpace, which is certain as to the quantity 
of time which it comprizes, as a year, and whic 
is to be compured from a particular day, or from 
a particular event, ſo that it can be ſaid will 
certainty on what day, from the day or time 
computation, let it happen whenever it will, tha 
the term will expire by efluxion of time. I 
is what is intended, and to be underſtood, by tie 
certainty of the end of the term, and it wil 


ti nuance from a particular time, the time of de 
termination 
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termination from that time will be certain as a 
conſequence. 


Now, as often as a leaſe is penned in that 
manner, the time of continuance, and of conſe- 
quence the time of determination, as depending 
on that time, is uncertain, the leaſe 1s void, ſo far 
as It 18 uncertain in this particular. 


— 


— + 


— — ꝰ— — 


Thus if a Parſon makes a leaſe of his eſtate Tak Gb 
ſo lang as he ſhall be Parſon of the church, to which 6 Co. 35. 
the eſtate belongs as parcel of the Rectory; or 
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any other perſon makes a leaſe for ſo many years 


P== 


— 465 ALT 
- bw 


| 
| 
| 
| 
| 
| 


as he himſelf, or any other perſon ſhall live, both 


— 


theſe leaſes, and all leaſes in like form, under 


—— 


—ů — 
- _— 


— 


what circumſtances they are granted, are void as 
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leaſes for years. 
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As to the leaſe by the Parſon, the time that 
he will continue Parſon, depends on his death, 
his reſignation, or avoidance by accepting ano- 
ther benefice, incompatible and untenable with 
the former; and as to a leaſe by any other perſon 
for ſo many years as another ſhall live, the con- 
tinuance depends on the death of the perſon 
ho is named, and it is uncertain for what 

number 
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number of years a perſon may be Parſon o 

a particular church, or for what time an ingj 
vidual may live, ſince there is no means by which 
the continuance of theſe times may be aſcertaineg; 
and in as much as the period at which they vil 
happen, is uncertain, they are void for that reaſon. 


Every thing that has been ſaid on the con. 
tinuance and determination of the time granted 
| by a leaſe for years, applies to the time of limit. 
tion only. So long as the continuance is marked 
| vith certainty in the clauſe of limitation, by a 
| enumeration of years or ſome other ſtated period, 
the continuance of that time may be made un. 
certain by a collateral determination, or by: 
| condition. 


1Tnft. 46 b. Thus if a Parſon leaſes his glebe for 21 year, 
» Bl. Com. i be ſpall continue Parſon ſo long, the leaſe vill be 

good, becauſe it limits the eſtate for a certain 
13 | of time, and the clauſe added to the limitation 
and properly called a clauſe of collateral deter 
41 mination, will determine that time in the even 
of the death of the Parſon before the end of 1 
years, at whatever time that event ſhall take pla 


= =» — — * 
OS — — — — — — 27 
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The ſame point is equally applicable, when 
the leaſe of any other perſon than a Parſon is 
made determinable by a ſimilar clauſe. 


So alſo a leaſe for any number of years may 
be made determinable by a clauſe of condition 
upon any event, according to the terms of he 
condition, and the term will be . till it is 
defeated by the condition. 


Hence the diviſion of terms for years, into 
terms for years abſolutely, terms for years upon 
condition, and terms for years with collateral 
determinations. 


As to terms for years on condition, the learning 
on this ſubject is ſufficiently explained in the In- 
troductory Chapter. 


The expreſſion © ab/olutely” in deſcription of 
terms for years, is uſed to diſtinguiſh eſtates for 
a certain and fixed number of years without any 


condition or collateral determination, from eſtates : 


which have theſe qualifications. 


All 
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All that can be ſaid of terms for years abſa. 
lutely is, that the parties have not by their agree. 
| ment marked any time or event for the determi. 
nation of theſe eſtates, except the one which is 
to happen by effluxion of time. As to terms for 
| | years with collateral determinations, the caſe is 
different. They may continue under the limita- 
tion, till the time at which the term or ſpace for 
which they are granted, will expire. Should the 
event marked by the collateral determination 


ariſe in the mean time, that event will determine 
the eſtate. By means of theſe collateral deter- 
minations that may be effected which cannot be 
I Inſt. 45 b. accompliſhed by expreſs and direct limitations, 

3 Co. 5. as is evident from the caſes already propoſed of 

_ a leaſe by a Parſon for 21 years determinable on 
his ceaſing to be a Parſon, and a leaſe for ſo may 
years as he ſhall continue Parſon; and of a leaſe fa 
21 years, if a man ſhall fo long live, and a leaſe fot 
fo many years as a man hall live without aſcertaining 


the number of theſe years. 


— 


On collateral determinations it is to be re- 
marked, that they may be moulded in any-mannet 
according to the agreement of the parties. The 


is a difference, however, between leaſes for-yea 
with 
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with collateral determinations, and limitations for 

lives, which is deſerving of attention. If a leaſe 

is made for the lives of A and B, the eſtate will, 

by conſtruction of law, have continuance during 

the life of the ſurvivor of them ; but if a leaſe 

for years is made determinable by the words, if 5 C. , 
And B ball fo long live, without the words or Rruduet's 
eilber of them, or words to that effect, the eſtate 

will determine by the death of ſuch one of them 

5 ſhall firſt die. The words ſounding condi- 

tionally are ſo conſtrued as to make the life of 

one or the other of the perſons who is named, 


the period of continuance, 


But note that a leaſe was made determinable 
by theſe words: if A and B, or any of their children, 1 Inſt. 245 as 
joall fo long live, and it was held that the word or n 1 "yy 
ſormed a disjunctive to the whole ſentence, and 
hat though the mother was the ſurvivor, her life 
ould preſerve the continuance of the eſtate. 


A caſe, however, under theſe circumſtances 
ght receive a different conſtruction, which 
Fould be more agreeable to the rules of grammar, 
not to the intention of the parties. 


Uu Suppoſe 
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the life of the wife, without the life of her huſbang, 


and definite time, though they give a certain and 


and damages, by receiving the rents or taking ti 


Suppoſe it to have been intended that neithe, 


or of the huſband without the life of his wife, 
ſhould preſerve the continuance of the term, unleſ 
they had iſſue, and by what words could the 
parties have more clearly expreſſed their meaning 
without a circumlocution? 


Leaſes for years taking effect in point of eſtate, 
are the ſubject of the aforẽgoing obſervations, and 
not eſtates which have their effect under power, 
or are made in purſuance of any of the reſtricting 
or enabling ſtatutes. 


Eſtates by ſtatute merchant, ſtatute ſtaple, and 
elegit, and by deviſe for uncertain times, all de. 
pend on the modes by which they are created, 
and not on the Common law. As giving an eſtat 
of a chattel intereſt for an uncertain time, the 
are contrary to the rules of the Common lav. 


Eſtates by ſtatute merchant, give no certal 


definite intereſt, The time during which ti 
conuſee of the ſtatute ſhall be ſatisfying his dell 


profit 
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profits of the land delivered to him i in execution 
on an extent of his ſtatute, according to the ex- 
tended value of the land, is, at law, the meaſure 
of the continuance of the eſtate, and this eſtate 
is liable to be defeated at any time, by the 
conuſor's calling on the conuſee, to account for 
his receipts according to the extended value, and 
paying him the deficiency on the amount of his 
debt and damages in addition to the ſum he has 
received. The time of limitation upon the extent 
is, with reference to the conuſee, until he all beShep. Touch. 


Ch. on Sta- 


ſulisfied his debt and damages. utes. 


It is clear, that in the Courts of Common 
Marſh v. 
law, the account is to be according to the extended Lee. 
2 Vent. 8. 
value. In the Court of Chancery the account " 
will be according to the produce of the land; the 
actual receipts of the conuſee being 1 in that Court 


the criterion of the value. 


The ſame obſervations apply with little or no 
variation to eſtates by ſtatute ſtaple and elegit. 


Intereſts by deviſe for an uncertain ſpace of 
time have the accompliſhment of ſome particular 
act, and no time in certain, for the boundary 
Uuw2 of 
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| power of diſpoſing lands by will through the 


that the executors had a chattel intereſt which 
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of the eſtate. Theſe eſtates were introduced into 
the law immediately by the ſtatute of wills, 
and owe their origin to the practice of the 
Court of Chancery in the infant ſtate of the 


medium of conveyances to uſes, and are Clearly 
a conſequence of the conſtruction which uſes re. 
ceived in their fiduciary ſtate. As the Courts of 
Equity allowed of diſpoſitions of the uſe of land 
moulded in this manner, the Courts of law were 
obliged to receive them and confeſs their validity, 
when the eſtate was transferred t to the uſe, and the 
uſe became the eſtate. 


When intereſts of this ſort were at firſt brought 
before the Courts of Common law for their deci- 
ſion, it was doubted whether they were of a fre- 
hold or a chattel quality, but theſe Courts conl- 
dering the queſtion to be res integra, and leaningto' 
policy in part, and no doubt to the light in which 
a caſe with theſe circumſtances was conſidered 
by the Courts of Equity when the uſe and the 
eſtate conferred diſtin& rights, they determined 


ſhould be tranſmiſſible from executor to executd! 


Thu 
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Thus in Cordal's caſe, Sir William Cordall de- os — 

viſed certain of his manors to his executors for bes P. W. 

the payment of his debts, 7ill bis debts ſhould be Carter v, 

Barnardiſton 

paid, remainder over, and upon the queſtion what S. P. 

intereſt or eſtate the executors had, it was reſolved 

by Anderſon, Ch. Juſtice of the Court of C. B, 

and Gawdie, Ch. Juſtice of K. B, (to whom this 

queſtion was referred out of Chancery) that the 

executors had but a chattel and no freehold; for 

that if they ſhould have a freehold for their lives, 

then their eſtate would determine by their death 

and ſhould not go to the executors of the executors, 

| and ſo the debt ſhould remain unpaid ; and that 

the law doth adjudge the ſame a particular in- 

tereſt in the land which ſhall go to the executors 

of the executors as aſſetts for the payment of the 

| teſtator 8 debts. 


And when lands are deviſed for the payment of 
debts, or for the raifing a ſum of money, the eſtate 
| which paſſes by the deviſe will continue no longer, 
in the one caſe, than till the debts may be diſcharg- 


| ed, and in the other caſe till the ſum may be raiſed, 


Co. 82. 
| e Ct. 
Thus A deviſed his anda to B and C, and the Cro. Eliz. 


ſurvivor of them, till 800L. ſhould be raiſed out | Salk 153» 


Uuz3 | of . W. sos. 


of the ſame lands, and it was adjudged that B 
and C ſhould have the lands no longer than for 
the time within which they might have raiſed that 
ſum out of the Profits, and that if a ſtranger 
| enters after the death of the teſtator, they may 
have an action of the mean Profits, and that they 
cannot hold the land longer than during the time 
within which the ſum may be levied, for that if 
they were allowed to do otherwiſe they might make 
the ſum an- eternal charge on the eſtate of the 
heir; but it was admitted, that if the heir enters, 
the executors may hold over, for the heir ſhall 
have no benefit of his own wrong ; or they may 
have their action againſt him at their election. 


A queſtion has frequently been made on the 
time at which an eſtate of this uncertain duration 
ſhall determine, when the time of continuance is 
marked by the minority of the heir at law; and, 
upon the reſolutions on the point, this diſtinction 

may be taken. a 


When the land is deviſed till that age for any 
particular purpoſe, which may not be accom- 
pliſhed in the life-time of the heir, or as an ad- 


q vancement for the perſon in whoſe favour the 
1 1 | devise 
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deviſe is made, the time at which the heir will 
attain his age of 21 years, is the boundary of the 
eſtate, and the period for its determination, with- 


out any reference to or dependence on the death 
of the heir at law. 
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When the deviſe is made till the heir ſhall be 
of the age of 21 years, merely becauſe he is 


2+ £: Sh — : EST — 


under that age, and as a confidence for ſome pur- 
poſe in relation to him, and for his benefit, the 
eſtate of the deviſee ſhall determine with the 
death of the heir, though he dies in his minority. 


* ——ͤ——ñk¹ʃ— 
— — 


3 Rep. 19. 
Boraſton's 


Thus, as to the firſt branch of the diſtinc- Caſe, 
tion, Thomas Boraſlon deviſed the upper part of 
his cloſe called Reading, to Thomas Amery and 


Anpbillis his wife, for eight years next after his 
deceaſe, and that, after the term of the ſaid eight 
years, the ſaid upper part ſhould remain to his 
executors until ſuch time as Hugh Boraſton ſhould 
accompliſh his age of 21 years, and directed the 
mean profits to be employed by his executors 
towards the performance of his laſt will and 
teſtament, with remainder over, and it was granted 
by the whole Court, that the executors had a good 
term for the intermediate time between the end 
Uus E of 
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g 1 v. of the term for eight years and the time at which 
. ugar . | 


Hill, 1713. Hugh Boraſton would have attained the age of 21 


berg. years, if he had lived, 


And as to the ſecond branch of the diſtinc. 

tion, a man deviſed land to his wife, till his ſon and 

heir apparent ſhould attain to his age of 21 years, 

and when his ſon ſhould attain that age then to his 

ſon and his heirs, and died, and appointed his wife 

executrix of his will, and the ſon lived to the age 

of 13 years and then died, and the wife ſuppoſing 

ſhe had title to hold the lands until the time at 

which the ſon would have attained his age of 21 

years if he had lived, continued in the reception 

of the rents and profits of the lands for ſeveral 

years, and a bill was brought againſt her by the 

heir at law of the ſon, to have an account of the 

4 rents and profits from the death of the ſon; and 
=, the land not being deviſed for payment of debts . 
| nor any creditors or want of aſſets appearing, i 
was held by his Lordſhip, the Chancellor, that the 

wife's eſtate determined by the death of the ſon; 

and he decreed the wife to account for the rents 

„Leon. 221. and profits from the time of the ſon's death; and 

upon a rehearing, his Lordſhip continued of the 

ſame opinion. 


Again, 
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Again, A deviſed that his lands ſhould de- 
ſcend to his ſon, and willed that his wife ſhould ; 
take the profits thereof until the full age of his 
ſon, for his education and bringing up, and died. 
The wife married another huſband, and died | 
before the full age of the ſon, and it was the 
opinion of Wray and Soutbcote, Juſtices, that the 
ſecond huſband ſhould not have the profits of the 
lands until the full age of the ſon, for that nothing 
was deviſed to the wife but a confidence, and that 
ſhe was a guardian or bailiff to help the infant, 
and that the ſame confidence could not be tranſ- 
ferred to her huſband. 


a 


CHAPTER TAE NINTH. 
On Eſtates at Will, 


N Intereſt which intitles its owner to the 
L Poſſeſſion of land, but gives him no durable 
Right, is an Eſtate at Will. 


This eſtate is at the will of the leſſor and alſo * 9 8 
at the will of the leſſee, and vice verſa, for it 
cannot be merely at the will of one of them 


alone. 


Litt. & 70. 


Litt. § 68. 


alone. If it is at the will of one by expreſ; 
agreement, it is, by conſtruction of law, and as 


under the charter of feoffment, and the perſon 


fully by right, or wrongfully by diſſeiſin, and the 


be at will, till livery of ſeiſin is made. 
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a neceſſary conſequence, alſo at the will of the 
other of them. 


An intereſt of this ſort is created either by 
expreſs agreement, as a leaſe at Will, or con- 
ſtructively, as by an entry to receive livery of 
ſeifin upon a charter of feoffment which has been 
executed. The intereſt ariſes, in the former caſe, 
by the ſtipulation of the parties; in the latter caſe 
by the mere conſtruction of law. Till livery of 
ſeiſin is made, no right to the poſſeſſion paſſes 


who enters muſt have the poſſeſſion either law. 


law, inferring from the circumſtances that the 
leſſee entered to receive livery of ſeiſin, and the 
charter proving that the leſſor was willing that 
he ſhould enter, Courts conſtrue the tenancy to 


The intereſt of a copyholder is generally 
claſſed with the learning on the law of Eſtates 
at Will. N 
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An, eſtate by copy of Court roll is at will, 
only according to cuſtom of the manner of which 


ſe or for life, &c. according to the extent of 
time for which it is granted. The cuſtom, and 
the will of the Lord as depending on that cuſtom, 


annexed to an eſtate for years to determine it 
abſolutely, or on a certain event, at Will, no one 
can, with propriety, ſay that an intereſt of this 
deſcription is, as to its duration and extent, an 
Eſtate at Will. It is an Eſtate for Years, ſubject 
to a condition to be defeated at Will. The con- 
dition, and the will as the means by which the 


ondition is to have its operation, are collateral 
qualities to the eſtate. The extent of the eſtate 
the fame when it is ſubject to a condition by 
hich it may be defeated at will, as when 1t 1s 
blolute without any condition. A 


Eſtates by copy of Court roll are not within 
e ſcope of the preſent inquiry, and they there- 


pre will be pang over wen any further 
Nice. 


The 


itis parcel, and not merely at will in point of _ 
quantity of intereſt. In quantity it is either in 


form the quality of the eſtate. If a condition is 
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2 Bl. Com. 
147. 


ſtrued a demiſe for one year, and, afterwards, 
from year to year at the election of the parties; 


half a year before the end of the current year; 
and the Judges are not to be underſtood to fay 
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The Judges have been thought to expreſs 

themſelves of late years, as if there might not 

be a tenancy at will. However they are not t0 

be underſtood as advancing any ſuch indefinite 

poſition. All they mean to ſay, and all that can! 
be inferred from what they have ſaid, when their 
expreſſions are referred to the ſubject matter, is 
that there ſhall not be a tenancy at will by con. 
ſtruction, or, in other words, they declare the 
law to be, that as often as there is a demiſe 
without any limitation of time, it ſhall be con. 


and as to theſe tenancies by conſtruction, it is 
clear, that unleſs a notice to quit ſhall be given 
at the end of the firſt half year, the tenant may 
hold for a ſecond year, and fo on from year to 
year, until a notice to quit is given to him for 


that there may not at this day be a demiſe at vil. 


Under an Eſtate at Will the leſſor cannot 
oblige the leſſee to continue his tenancy againk 
his will. He may quit when he pleaſes. On iht 


other hand, the leſſee cannot lawfully withbo 
the 
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he poſſeſſion from the leſſor againſt his will. 

The privilege of determining the eſtate is reci- 

procal, and whatever may be the terms of the r Iaft. 552. 
leaſe, as expreſsly giving the right of declaring 

the will to the leſſor or the leſſee, the tenancy is 
determinable at the will of either party, without 
diſtinction. When by the terms of the leaſe the 

land is to be held at the will of one party, what 

js expreſſed as to him, will, from the nature of 

the eſtate, be implied as to the other. 


The law has taken ample care that the deter- , Intl. 56. 

mination of his will by the one party ſhall be of 

no prejudice to the other. When the leſſor de- 

termines his will the leſſee ſhall have the produce 

of thoſe annual ſeeds which he has ſown, to the 

end of the next proper ſeaſon for gathering the 

ſame; and when the leſſee determines his will 

after one day of payment of rent and before 
another, he muſt make up his rent up to the next 

day of payment. 


The death of either of the parties neceſſarily 


determines his will, or, to ſpeak more properly, 2 Bl. Com. 
the will and conſent of the perſon who dies Re 4 476. 


cannot continue beyond his life, and as his will * Taft. 57. 


is 
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1Inſt. 57 a, b. 
9 —— the leſſor by his doing any thing which is in. 


mediately, or doing any other act which he 


the ſame act to amount, in the firſt place, to1 
determination of the will of the party, and adh, 


On Eltates at Mill. 
is the boundary of the eſtate, the eſtate determine, 
by his death, which deprives him of the natural 
power of having any will. 


The tenancy may be determined by either 
party in expreſs terms, and when either party de. 
clares his will in expreſs terms, this determination 
of the will muſt be communicated to the other. 


The will may alſo be determined virtually, as 


conſiſtent with the leſſee's right of poſſeſſion, a 
coming on the ground to make livery of ſeiſin 
making a leaſe' to commence in poſſeſſion im- 


cannot lawfully do unleſs he had the right of 
poſſeſſion ; for as he has the power of reſtoring 
to himſelf the poſſeſſion at whatever time he 
pleaſes, the law, ever avoiding a concluſion w 
any man's prejudice, will rather deem him to 
have determined his will than committed 1 
treſpaſs; or, which is equally probable, will deem 


to the purpoſe to which it is expreſsly directed. 


. And 
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And as to the leſſee, his tenancy may be de- 
termined by his doing any act which would 
occaſion a prejudice to his leſſor, unleſs he might 
take his remedy againſt the leſſee as a ſtranger. 
Therefore, if the leſſee cutteth down timber 
trees, proſtrates houſes, or granteth his eſtate to 
another, he thereby determines his intereſt. If 
ads of this ſort did not amount to a determina- 
tion of the eſtate of the leſſee, the leſſor would 
be without any remedy provided for him by the 


law; and the law preſuming that the leſſor would 


not continue the intereſt of his leſſee to the pre- 
judice of himſelf, makes theſe tortious acts a 
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1 Ink. 55 a, 
b. | 


determination of the eſtate, to enable the leſſor 


to purſue his action for the wrong as a treſpaſs. 


Formerly it was held, that the impounding 
a diſtreſs upon the premiſes determined the will 
of the leſſor; and this poſition was clearly law 
at the time when it was propoſed ; but one of 
the ſtatutes for extending the remedy by diſtreſs, 


diſtreſs on the premiſes, it ſeems that this point 
is not law at this day. Before this ſtatute was 
enacted, the law deemed the impounding a diſ- 
treſs upon the premiſes to be a determination of 
the 


having authorized the landlord to impound the 


1 Inſt. 57 b. 
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the tenancy, upon the rule, that when an act may 
by conſtruction, be held lawful or the contrary, 


it ſhall be taken to be lawful. 


If in the caſe under conſideration the tenancy 
had not been held to be determined by continuing 
the diſtreſs on the premiſes, the Lord would have 
been a treſpaſſer; and as he had a right to deter. 
mine the tenancy when he pleaſed, the law rather 
ſuppoſed him to have determined the eſtate of 
his tenant, and to detain the diſtreſs on the land 
by reaſon of his title to the poſſeſſion, than to be 
guilty of a treſpaſs. At this day this conſtruction 
is not required, it being lawful to continue a 
. diſtreſs on the premiſes for five days; and — 
ratione, er i pſa lex. 


CHAPTER 


— 


CHAPTER THE TENTH. 


PnTenancyby Svfterance, 


ENANCY Y Sufferance, is when a man, 1 
after his right to the occupation is at an 2 Bi. com. 

end, continues the poſſeſſion of land, without the we 

diſagreement of the perſon in whom the right of 

poſſeſſion reſides. 


Thus if A is tenant for years, and his term 
expires, or is tenant at will, and his leſſor dies, 
and he continues the poſſeſſion, without the diſ- 
agreement of the perſon who is intitled to the 
ſame, in the one and the other of theſe caſes, 
he is ſaid to have the poſſeſſion by Sufferance, 
that is merely by permiſſion without any right; 
the law eſteeming it juſt and reaſonable, and for 
the intereſt of the tenant, and alſo of the perſon 
intitled to the poſſeſſion, to deem the occupation 

| to be continued by the permiſſion of the perſon 
XxX who 


Tenancy by Sufferance, 


who has the right, till it is proved that the 
tenant withholds the poſſeſſion wrongfully, which 
the law will not preſume. As the party came 
to the poſſeſſion by right, the law will eſteem 
that right to continue either in point of eſtate 
or by the permiſſion of the owner of the land, 
till it is proved that the poſſeſſion is held in 
oppoſition to the will of that perſon. 
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